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BOROUGH OF MONTVALE, TOWNSHIP 
OF DENVILLE, BOROUGH OF 
FLORHAM PARK, BOROUGH OF 
HILLSDALE, TOWNSHIP OF 
MANNINGTON, TOWNSHIP OF 
MILLBURN, TOWNSHIP OF 
MONTVILLE, BOROUGH OF OLD 
TAPPAN, BOROUGH OF TOTOWA, 
BOROUGH OF ALLENDALE, BOROUGH 
OF WESTWOOD, TOWNSHIP OF 
HANOVER, TOWNSHIP OF WYCKOFF, 
BOROUGH OF WHARTON, BOROUGH 
OF MENDHAM, BOROUGH OF 
ORADELL, BOROUGH OF CLOSTER, 
TOWNSHIP OF WEST AMWELL, 
TOWNSHIP OF WASHINGTON, 
BOROUGH OF NORWOOD, TOWNSHIP 
OF PARSIPPANY-TROY HILLS, 
 
   Plaintiffs, 
 vs. 
 
STATE OF NEW JERSEY, AFFORDABLE 
HOUSING DISPUTE RESOLUTION 
PROGRAM, and GLENN A. GRANT, in his 
official capacity as ACTING 
ADMINISTRATIVE DIRECTOR OF THE 
COURTS, 
 
   Defendants. 
 

 
SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION 
MERCER COUNTY 
 
DOCKET NO.:  MER-L-1778-24 
 

Civil Action 
 

SECOND AMENDED COMPLAINT 
 
 

 
 

Plaintiffs (hereafter the "Municipalities") hereby state by way of Second Amended 

Complaint, as follows: 
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BACKGROUND 

1. This lawsuit seeks judicial relief addressing substantive and procedural issues with 

P.L. 2024, c. 2 (the "Law"), which the Legislature adopted earlier this year, imposing affordable 

housing obligations upon New Jersey municipalities for the 2025-2034 "Fourth Round" period and 

for each successive decade into perpetuity. A true copy of the Law is attached as Exhibit A.  

2. The Legislature stated that it adopted the Law to "implement the Mount Laurel 

doctrine." By espousing this position, the Legislature essentially claimed that it was obligated by 

the courts to impose the Law's terms, including new affordable housing mandates upon the 

Municipalities, allowing it to shirk political accountability for the same. 

3. However, it is the province of the courts – and not the Legislature – to interpret the 

New Jersey Constitution and determine what is required by the Mount Laurel doctrine, which is 

based upon a judicial interpretation of the General Welfare Clause.  

4. The Municipalities contend that the Law imposes affordable housing obligations 

inconsistent with what was ever intended or mandated by our courts under the Mount Laurel 

doctrine, and therefore the Law exceeds the requirements of the General Welfare Clause. 

5. To this end, today's circumstances are vastly different from the factual record that 

was presented to our Supreme Court in 1983 when the landmark Mount Laurel II decision and 

remedy was entered, resulting in the Fair Housing Act.  

6. Among other things, the Law's formulaic imposition of affordable housing 

obligations upon municipalities into perpetuity contradicts the Mount Laurel II Court's assurances 

that its remedy – which was designed four decades ago and is now largely enshrined into perpetuity 
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through the Law – would not result in "[d]evelopment merely for development's sake," "require 

bad planning," "require suburban spread," or "require rural municipalities to encourage large scale 

housing developments."  

7. The Municipalities seek a declaratory judgment that the terms of the Law exceed 

what is required by the General Welfare Clause of the New Jersey Constitution.  

8. Such a determination would refute the Legislature's claim that the terms of the Law 

implement the Mount Laurel doctrine and inform it that the Law may be revised without violating 

the New Jersey Constitution.  

9. Moreover, such a determination would allow the Municipalities to pursue an action 

to invalidate the Law before the Council on Local Mandates, as it imposes unfunded local 

mandates upon the Municipalities in violation of the New Jersey Constitution.  

10. The Law also contains a structure that violates the New Jersey Constitution.  

11. The Municipalities are required to determine their affordable housing obligations 

imposed by the Law, through a binding resolution that is filed with and then adjudicated by the 

Affordable Housing Dispute Resolution Program (the "Program"). The Administrative Director of 

the Courts ("ADC," as further defined herein) has numerous powers relating to the Program, 

including appointing all of its members, none of which was ever envisioned for this position under 

our Constitution.  

12. The Law unconstitutionally moves affordable housing determinations from the 

executive branch under the Council on Affordable Housing ("COAH," as further defined herein) 

to the judiciary, without it being established within a court. The Constitution only allows the 
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judicial power to be vested in the Supreme Court, Superior Court, and "other courts" established 

by law – not a so-called Program. The Program therefore violates the judicial article and the 

separation of powers protections contained in the New Jersey Constitution.  

13. The appointment structure of the Program violates the Constitution for two reasons. 

First, the Law directs the ADC to appoint Superior Court judges to the Program, which 

unconstitutionally interferes with the Chief Justice's sole and plenary power to appoint Superior 

Court judges to assignments. Second, the Law allows the ADC to appoint so-called "experts" if 

Superior Court judges are unavailable, which violates the constitutional requirement for courts 

with jurisdiction over multiple municipalities to be nominated by the Governor with the advice 

and consent of the Senate. Taken to its logical end, the Law allows the Municipalities' affordable 

housing obligations to be determined by a slate of so-called "experts" that were never vetted by 

the elected branches whatsoever. 

14. Even if the Program's appointment structure is accepted from a constitutional 

standpoint, the ADC's appointment of retired judges violated the plain language of the Law. The 

Law provides that the ADC shall appoint "current or retired and on recall judges of the Superior 

Court . . . as members . . . within 60 days following the effective date" (emphasis added). The ADC 

completed appointments pursuant to this provision, but five of the seven retired judges appointed 

by the ADC were not on recall, and thus do not qualify under the Law.  

15. The Law requires both the ADC and the Program to take numerous steps that 

unconstitutionally interfere with the Supreme Court's plenary control over administration of the 

judiciary, as well as its jurisdiction over practice and procedure subject to law.  
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16. For these reasons, the Municipalities seek numerous declaratory judgments 

regarding the substantive and procedural deficiencies in the Law, warranting its invalidation. 

PARTIES 

17. Plaintiff Borough of Montvale is a municipal corporation of the State of New Jersey 

with principal offices at 12 Depiero Drive, Montvale, New Jersey 07645.  

18. Plaintiff Township of Denville is a municipal corporation of the State of New Jersey 

with principal offices at 1 Saint Mary's Place, Denville, NJ 07834.  

19. Plaintiff Borough of Florham Park is a municipal corporation of the State of New 

Jersey with principal offices at 111 Ridgedale Avenue, Florham Park, New Jersey 07932.  

20. Plaintiff Borough of Hillsdale is a municipal corporation of the State of New Jersey 

with principal offices at 380 Hillsdale Avenue, Hillsdale, New Jersey 07642.  

21. Plaintiff Township of Mannington is a municipal corporation of the State of New 

Jersey with principal offices at 491 Route 45, Mannington, New Jersey 08079.  

22. Plaintiff Township of Millburn is a municipal corporation of the State of New 

Jersey with principal offices at 375 Millburn Avenue, Millburn, New Jersey 07041.  

23. Plaintiff Borough of Montville is a municipal corporation of the State of New Jersey 

with principal offices at 195 Changebridge Road, Montville, New Jersey 07045.  

24. Plaintiff Borough of Old Tappan is a municipal corporation of the State of New 

Jersey with principal offices at 227 Old Tappan Road, Old Tappan, New Jersey 07675.  
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25. Plaintiff Borough of Totowa is a municipal corporation of the State of New Jersey 

with principal offices at 537 Totowa Road, Totowa, New Jersey, 07512.  

26. Plaintiff Borough of Allendale is a municipal corporation of the State of New Jersey 

with principal offices at 500 W Crescent Avenue, Allendale, New Jersey 07401. 

27. Plaintiff Borough of Westwood is a municipal corporation of the State of New 

Jersey with principal offices at 101 Washington Avenue, Westwood, New Jersey 07675.  

28. Plaintiff Township of Hanover is a municipal corporation of the State of New Jersey 

with principal offices at 1000 Route 10, Whippany, New Jersey 07981. 

29. Plaintiff Township of Wyckoff is a municipal corporation of the State of New 

Jersey with principal offices at 340 Franklin Avenue, Wyckoff, New Jersey 07481.  

30. Plaintiff Borough of Wharton is a municipal corporation of the State of New Jersey 

with principal offices at 10 Robert Street, Wharton, New Jersey 07885. 

31. Plaintiff Borough of Mendham is a municipal corporation of the State of New 

Jersey with principal offices at 2 West Main Street, Mendham, New Jersey 07945. 

32. Plaintiff Borough of Oradell is a municipal corporation of the State of New Jersey 

with principal offices at 355 Kinderkamack Road, Oradell, New Jersey 07649. 

33. Plaintiff Borough of Closter is a municipal corporation of the State of New Jersey 

with principal offices at 295 Closter Dock Road, Closter, New Jersey 07624. 
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34. Plaintiff Township of West Amwell is a municipal corporation of the State of New 

Jersey with principal offices at 150 Rocktown Lambertville Road, Lambertville, New Jersey 

08530. 

35. Plaintiff Township of Washington is a municipal corporation of the State of New 

Jersey with principal offices at 350 Hudson Avenue, Washington, New Jersey 07676.  

36. Plaintiff Borough of Norwood is a municipal corporation of the State of New Jersey 

with principal offices at 455 Broadway, Norwood, New Jersey 07648.  

37. Plaintiff Township of Parsippany-Troy Hills is a municipal corporation of the State 

of New Jersey with principal offices at 1001 Parsippany Boulevard, Parsippany, New Jersey 

07054. 

38. Defendant State of New Jersey has an address of c/o Matthew J. Platkin, Attorney 

General of New Jersey, Office of the Attorney General, Richard J. Hughes Justice Complex, 25 

Market Street, Trenton, New Jersey 08625.  

39. Defendant Affordable Housing Dispute Resolution Program is a body politic 

established pursuant to the Law. It maintains a principal address of Richard J. Hughes Justice 

Complex, 25 Market Street, Trenton, New Jersey 08625. 

40. Defendant Glenn A. Grant is the Acting Administrative Director of the Courts, 

whose position is established pursuant to Article VI, Section 7, Paragraph 1 of the New Jersey 

Constitution. Defendant Grant maintains a principal address of Richard J. Hughes Justice 

Complex, 25 Market Street, Trenton, New Jersey 08625.  
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41. Because the Defendants are all state entities with offices in Mercer County, venue 

is proper under Rule 4:3-2.  

FACTS COMMON TO SUBSTANTIVE CLAIMS 

42. As our Supreme Court has explained, its Mount Laurel decisions interpreted the 

General Welfare Clause of the New Jersey Constitution to recognize a constitutional obligation 

that municipalities, "in the exercise of their delegated power to zone, 'afford[ ] a realistic 

opportunity for the construction of [their] fair share of the present and prospective regional need 

for low and moderate income housing.'" In re Adoption of N.J.A.C. 5:96, 215 N.J. 578, 584 (2013) 

(alterations in original) (quoting S. Burlington Cty. NAACP v. Twp. of Mount Laurel, 92 N.J. 158, 

205 (1983) ("Mount Laurel II")). 

43. In the seminal 1983 Mount Laurel II decision, our Supreme Court "fashion[ed]" an 

"extraordinarily detailed remedy" that was "designed to curb exclusionary zoning practices and to 

foster development of affordable housing for low- and moderate-income individuals" at that time. 

Id. at 584.  

44. In direct response, the Legislature adopted the Fair Housing Act ("FHA"), N.J.S.A. 

52:27D-302 et seq., which "codified the core constitutional holding undergirding the Mount Laurel 

obligation and included particularized means by which municipalities could satisfy their 

obligation, mirroring the judicially crafted remedy." Ibid. (citations omitted). 

45. Three decades later, in 2013, our Court held that its "remedy, imposed thirty years 

ago, should not now be viewed as a constitutional straightjacket to legislative innovation," id. at 

586, further writing as follows: 
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Having had three decades of experience with the current affordable 
housing remedy, we cannot say that there may not be other remedies 
that may be successful at producing significant numbers of low- and 
moderate-income housing—remedies that are consistent with 
statewide planning principles, present space availability, and 
economic conditions. New Jersey in 2013, quite simply, is not the 
same New Jersey that it was in 1983. Changed circumstances may 
merit reassessing how to approach the provision of affordable 
housing in this state. Assumptions used in devising a remedy in 1983 
do not necessarily have the same validity today. That assessment, 
however, is best made by the policymakers of the Legislature who 
can evaluate the social science and public policy data presented to 
this Court. Indeed, at oral argument, the many parties to this 
litigation were questioned as to whether their arguments were better 
suited for legislative hearings on the subject. 

That said, our response to the overarching question previously 
identified is that the constitutional obligation and the judicial 
remedy ordered by this Court in Mount Laurel II, and in place 
today through the FHA, are distinct and severable. The 
exceptional circumstances leading this Court to create a judicial 
remedy thirty years ago, which required a specific approach to the 
identification and fulfillment of present and prospective need for 
affordable housing in accordance with housing regions in our state, 
should not foreclose efforts to assess whether alternative approaches 
are better suited to modern planning, development, and economic 
conditions in the Garden State. The policymaking branches may 
arrive at another approach to fulfill the constitutional obligation to 
promote ample affordable housing to address the needs of the people 
of this state and, at the same time, deter exclusionary zoning 
practices. We hold that our remedy, imposed thirty years ago, should 
not now be viewed as a constitutional straightjacket to legislative 
innovation. 

[Id. at 585-86 (emphasis added)].  

46. Our Supreme Court further wrote that while "deterring exclusionary municipal 

zoning practices and concomitantly encouraging development of affordable housing in housing 

regions where it is needed were the goals of the obligation recognized under the General Welfare 

Clause of the New Jersey Constitution," at the same time "[h]ow to respond to the constitutional 

obligation imposed on municipalities in the exercise of their delegated power to zone is a separate 
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question, and one that might be adequately addressed in different ways tailored to today's 

circumstances." Id. at 610. 

47. Accordingly, the Court concluded: "We therefore recognize, and hold, that the 

constitutional obligation identified in Mount Laurel I and refined and made applicable to all 

municipalities in Mount Laurel II is distinct from the judicial remedy that this Court embraced." 

Ibid. 

48. The Court also noted the following dicta from Mount Laurel II (the "Mount Laurel 

II Precepts): 

(a) "Development merely for development's sake is not the constitutional goal." 

(b) The Constitution "does not require bad planning."  

(c) The Constitution "does not require suburban spread." 

(d) The Constitution "does not require rural municipalities to encourage large 
scale housing developments." 

Ibid. (citing Mount Laurel II, 92 N.J. at 238).  

49. The Court indicated that the Constitution may permit the builder's remedy to have 

a less prominent status than as presently exists.  Id. at 610-11. 

50. The Court specifically explained that the Mount Laurel II remedy's "utilization of 

a pre-fixed allocation of municipal obligations based on forecasted projected growth has been 

criticized for the crudeness inherent whenever one presumes to anticipate development cycles," 

and that alternative approaches may be constitutionally viable.  Id. at 611. 

51. The Court then concluded that the "Mount Laurel II" judicial remedy was 

"fashioned based on a record created thirty years ago" and therefore "should not be viewed as the 
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only one that presently can secure satisfaction of the constitutional obligation to curb exclusionary 

zoning and promote the development of affordable housing in the housing regions of this state."  

Id. at 612. 

52. Despite the Court's invitation, the Legislature adopted the Law, which parallels the 

same approach that has been followed over three decades under the FHA, administered through 

COAH and then the courts, without accounting for changes to the State over the past three decades 

and today's circumstances. 

53. Today's circumstances are vastly different from 1983, and the Mount Laurel II 

judicial remedy – as reiterated through the Law – lacks continued vitality. 

54. The Law imposes new affirmative obligations upon Municipalities that exceed any 

remedy ever imposed under the Mount Laurel doctrine. 

55. The Law imposes new affirmative obligations that are inconsistent with the Mount 

Laurel doctrine, including contradicting the Mount Laurel II Precepts, with the following as some 

examples: 

(a) The Law continues to exempt urban aid municipalities from prospective 
need obligations and requires other municipalities within the region – such as the Plaintiff 
Municipalities – to address such need. This exemption, which was first established as part of the 
Mount Laurel II remedy and reflected the conditions at that time, lacks the same vitality thirty 
years later. 

(b) The Law codifies that municipalities must continue to "afford a realistic 
opportunity" for a specified number of low to moderate affordable housing units. Law at § 2(h). 
In accordance with the Mount Laurel II remedy, to date, municipalities have satisfied many 
affordable housing obligations through the use of mandatory set-asides. However, with the use of 
mandatory set-asides, municipalities must allow for multiples of the number of sanctioned housing 
units to satisfy same. In other words, if a municipality is required to allow 100 affordable housing 
units, using a 20% mandatory set aside program, the municipality must allow 500 total units. After 
three decades of affordable housing obligations, the affirmative obligations contained in the Law 
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for the Fourth Round and into perpetuity violate the Mount Laurel II Precepts including that the 
obligations would not create suburban spread. 

(c) The Law does not complete any statistical analysis of population growth 
over the next ten years for the calculation of prospective need, and it instead imposes a crude 
calculation using the population growth from the previous ten-year period. Our Supreme Court has 
acknowledged the potential deficiencies in this approach, which began as part of the Mount Laurel 
II remedy. This approach contained in the Law is arbitrary and inaccurate and results in affirmative 
obligations upon the Municipalities in excess of the Mount Laurel doctrine's requirements. 

(d) In "Mount Laurel I", the Court held that if a municipal ordinance is facially 
invalid under the General Welfare clause, there is then a burden shifting to the municipality to 
establish its "valid superseding reasons for its action and non-action." S. Burlington County 
NAACP v. Mt. Laurel, 67 N.J. 151, 185 (1975).  Now, under the Law, the municipalities are bound 
to a formula that is fixed in statute, and the Program lacks discretion to afford a particular 
municipality with relief that may be warranted for particular circumstances. 

(e) The Law requires municipalities that receive a vacant land adjustment to 
"identify sufficient parcels likely to redevelop during the current round of obligations to address 
at least 25 percent of the prospective need obligation that has been adjusted, and adopt realistic 
zoning that allows for such adjusted obligation, or demonstrate why the municipality is unable to 
do so." Law at § 23. This obligation for municipalities to engage in redevelopment to address 
affordable housing exceeds and contradicts the Mount Laurel doctrine, which is based upon the 
development of unused suburban lands. 

56. Under the Law, the Legislature "declares" that the Fair Housing Act – as amended 

by the Law – "is intended to implement the Mount Laurel doctrine." Law at § 2(p).  

57. By making this statement in the Law, the Legislature deflects political 

responsibility upon the courts for its imposition of affordable housing mandates upon the 

Municipalities. 

58. Despite the Legislature's declaration in the Law, it is the judiciary that "has the 

obligation and the ultimate responsibility to interpret the meaning of the Constitution." N.J. 

Republican State Comm. v. Murphy, 243 N.J. 574, 591 (2020).  
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59. The Legislature lacks the constitutional role to determine if its actions are required 

by the Mount Laurel doctrine, which has arisen from our Supreme Court's interpretation of the 

General Welfare Clause of the New Jersey Constitution.  

COUNT ONE 
DECLARATORY JUDGMENT 
MOUNT LAUREL DOCTRINE 

 
60. The Municipalities repeat and reallege each of the foregoing allegations and makes 

the same a part hereof as if set forth at length. 

61. Under the New Jersey Declaratory Judgments Act, N.J.S.A. 2A:16-51 et seq., a 

person "whose rights, status, or other relations are affected by a statute . . . may have determined 

any question of construction or validity arising under the . . . statute . . . and obtain a declaration 

of rights, status or other legal relations thereunder." N.J.S.A. 2A:16-53. 

62. The Municipalities are directly and negatively impacted by the Law, as it imposes 

affirmative obligations upon them to which they object, including but not limited to affirmatively 

requiring their governing bodies to take actions relative to the Fourth Round affordable housing 

mandates through the Program.  

63. The Municipalities require a declaratory judgment from our courts on whether the 

terms contained in the Law are in fact required by the Mount Laurel doctrine as the Legislature 

claims.  

64. This declaratory judgment will inform the Municipalities, the Legislature, and the 

people of New Jersey whether the Law is required by or exceeds the requirements of the General 

Welfare Clause.  
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65. In the absence of a declaratory judgment from our courts, the Legislature may 

continue to take unbridled action in the affordable housing space under the guise of implementing 

the Mount Laurel doctrine, with the Municipalities and the people of New Jersey lacking 

knowledge on whether the Legislature's mandates contained in the Law are in fact required by the 

General Welfare Clause as the Legislature claims.  

66. To the extent the Law exceeds the requirements of the General Welfare Clause, it 

was adopted by the Legislature under the false pretense that the subject provisions implemented 

the Mount Laurel doctrine when they did not. For these and other reasons, the Law is arbitrary, 

capricious, and unreasonable. 

67. To the extent the Law exceeds the requirements of the General Welfare Clause, the 

Law contains terms that prescribe different affordable housing mandates upon particular 

municipalities, including exempting all of the urban aid municipalities, presenting issues under the 

New Jersey Constitution's prohibition against special legislation, N.J. CONST. art. IV, § 7, ¶ 7, as 

well as the constitutional provision that the Legislature through "general laws . . . may adopt 

zoning ordinances limiting and restricting to specified districts and regulating therein, buildings 

and structures, according to their construction, and the nature and extent of their use." N.J. CONST. 

art. IV, § 6, ¶ 2 (emphasis added). 

WHEREFORE, the Municipalities seek a judicial determination that the Law exceeds the 

requirements of the General Welfare Clause of the New Jersey Constitution, invalidation of the 

Law, injunctive relief barring enforcement of the Law, reasonable attorneys' fees, and such other 

relief as this Court may deem proper and just.  
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COUNT TWO 
DECLARATORY JUDGMENT 

UNFUNDED LOCAL MANDATE 
 

68. The Municipalities repeat and reallege each of the foregoing allegations and makes 

the same a part hereof as if set forth at length. 

69. Under the New Jersey Declaratory Judgments Act, N.J.S.A. 2A:16-51 et seq., a 

person "whose rights, status, or other relations are affected by a statute . . . may have determined 

any question of construction or validity arising under the . . . statute . . . and obtain a declaration 

of rights, status or other legal relations thereunder." N.J.S.A. 2A:16-53. 

70. The Law imposes numerous direct costs upon the Municipalities, including but not 

limited to the following: 

(a) The need to hire attorneys, planners, and other professionals to assess and 
calculate the affordable housing obligation prescribed by the Law. 

(b) The need to hire attorneys, planners, and other professionals to pursue an 
application and adjudication through the Program. 

(c) The need to hire attorneys, planners, and other professionals to address and 
satisfy redevelopment obligations that are imposed upon municipalities that receive vacant land 
adjustments. 

(d) The need to hire attorneys, planners, and other professionals to implement 
affordable housing development required by the Law.  

(e) The need to subsize affordable housing development that is mandated by 
the Law, including but not limited to land and project costs. 

71. As provided in Article VII, Section 2, Paragraph 5 of the New Jersey Constitution, 

the voters adopted a constitutional amendment that prohibits state laws or regulations constituting 

"unfunded mandate[s] upon . . . municipalities" and establishes the Council on Local Mandates 

("COLM") vested with the power of invalidating laws constituting unfunded local mandates. 
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72. The constitutional amendment contains an exception for laws "which implement 

the provisions of this Constitution." N.J. CONST. art. VII, § 2, ¶ 5(c)(5).  

73. In In re Tp. of Medford, COLM Decision 8-08, the COLM heard a claim that past 

amendments to the FHA and ensuing regulations promulgated by COAH constituted unfunded 

mandates. A true copy of this decision is attached as Exhibit B.  

74. The petitioner municipality, Medford, argued it could not satisfy its affordable 

housing obligations without completing municipally-sponsored 100% affordable housing projects 

at municipal cost, thus constituting an unfunded local mandate. Id. (slip op. at 1-3).  

75. The COLM majority dismissed Medford's claim, holding as follows: "The Council 

cannot pass judgment on what is constitutionally 'necessary,' a responsibility of the judiciary. . . . 

Whether the challenged provisions appropriately advance their intended goal is a question to be 

resolved by the Courts, not this Council." Id. (slip op. at 7-8).  

76. A concurring member of the COLM voted to dismiss the case finding that 

participation in the COAH process was optional for municipalities. Id. (slip op. at 11).  

77. Because the COLM is unable to pass judgment on what is constitutionally 

"necessary" and leaves that to the courts, the Municipalities require a judicial determination from 

the courts on whether the provisions of the Law are constitutionally necessary under the General 

Welfare Clause. 

78. In the event the provisions of the Law are not constitutionally necessary, the 

Municipalities have standing under our Constitution to seek invalidation of the Law before the 

COLM. 
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79. The Law provides that municipalities "shall" participate in the Program, see e.g. 

Law at § 3(f)(1)(b), and therefore it does not make participation optional, as the concurring 

member of COLM found to be the case with COAH under the FHA.  

WHERERFORE, the Municipalities seek a judicial determination that the Law exceeds 

what is "necessary" to implement the Constitution for purposes of Article VII, Section 2, Paragraph 

5 of the same, requiring invalidation of the Law, injunctive relief barring enforcement of the Law, 

reasonable attorneys' fees, and such other relief as this Court may deem proper and just.   

FACTS COMMON TO PROCEDURAL CLAIMS 

80. Under the FHA, the Legislature established the Council on Affordable Housing 

[("COAH")] to have "primary jurisdiction for the administration of housing obligations with sound 

regional planning considerations in this State." N.J.S.A. 52:27D-304 (1985) (repealed). 

81. COAH was established in, but not of, the Department of Community Affairs. 

N.J.S.A. 52:27D-305(a) (1985) (repealed). As such, COAH was contained within the Executive 

Branch.  

82. COAH was comprised of twelve members, four of whom were "elected officials 

representing the interests of local government," and all of whom were appointed by the Governor 

with the advice and consent of the Senate. N.J.S.A. 52:27D-305(a) (1985) (repealed). 

83. Earlier this year, the Law was signed by the Governor and made effective on March 

20, 2024. 
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84. The Law repealed COAH and instead established the so-called Affordable Housing 

Dispute Resolution Program (the "Program").  

85. The Law does not specify the branch of state government under which the Program 

exists.  

86. However, the Law makes reference to filings with the Program being made to a 

"court." Law at § 2(o).  

87. The Law provides that the ADC shall appoint all of the members of the Program, 

Law at § 5(a), and it further vests the ADC with significant authority relating to the Program. 

88. The Law requires the Municipalities to file with the Program a "determination of 

present and prospective fair share obligation" "[f]or the fourth round of affordable housing 

obligations." Law at § 3(f)(1)(b).  

89. The Program then has jurisdiction to establish procedures and adjudicate challenges 

to disputes to a determination by any of the Municipalities. Law at § 3(f).   

90. The Law provides for the Municipalities having their rights and obligations 

determined by the Program. 

91. Accordingly, the Municipalities have standing to seek a judicial determination 

regarding the constitutional and legal infirmities with the ADC and Program's authority under the 

Law.  

COUNT THREE 
DECLARATORY JUDGMENT 

VIOLATION OF SEPARATION OF POWERS/JUDICIAL ARTICLE 

                                                                                                                                                                                               MER-L-001778-24   10/03/2024 3:13:30 PM   Pg 18 of 100   Trans ID: LCV20242555593 



 19

92. The Municipalities repeat and reallege each of the foregoing allegations and makes 

the same a part hereof as if set forth at length. 

93. Under the New Jersey Declaratory Judgments Act, N.J.S.A. 2A:16-51 et seq., a 

person "whose rights, status, or other relations are affected by a statute . . . may have determined 

any question of construction or validity arising under the . . . statute . . . and obtain a declaration 

of rights, status or other legal relations thereunder." N.J.S.A. 2A:16-53.  

94. Article III of the New Jersey Constitution is titled, "Distribution of Powers of 

Government," and it provides: 

The powers of the government shall be divided among three distinct 
branches, the legislative, executive, and judicial. No person or 
persons belonging to or constituting one branch shall exercise any 
of the powers properly belonging to either of the others, except as 
expressly provided in this Constitution. 

95. This constitutional provision affirms the "separation of powers doctrine," which is 

"premised on the theory that government works best when each branch of government acts 

independently and within its designated sphere, and does not attempt to gain dominance over 

another branch. Each branch of government operates within a greater framework of checks and 

balances that is intended to preserve our system of ordered liberty." In re P.L. 2001, 186 N.J. 368, 

378 (2006).  

96. The separation of powers protects the people by having powers distributed among 

co-equal branches of government subject to checks and balances. 

97. Under the New Jersey Constitution, the executive branch is entrusted with the 

"executive power" of the State. N.J. CONST. art. V, § 1, ¶ 1. 
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98. In addition, "[a]ll executive and administrative offices, departments, and 

instrumentalities of the State government, including the offices of Secretary of State and Attorney 

General, and their respective functions, powers and duties, shall be allocated by law among and 

within not more than twenty principal departments . . . ." N.J. CONST. art. V, § 4, ¶ 1. 

99. Moreover, "[e]ach principal department shall be under the supervision of the 

Governor." N.J. CONST. art. V, § 4, ¶ 2.  

100. The Governor is the head of the executive branch and is the only statewide elected 

official (other than the Lieutenant Governor) under our Constitution. 

101. The New Jersey Constitution "vest[s]" the "judicial power" in the Supreme Court, 

Superior Court, and "other courts of limited jurisdiction" that may be established by law. N.J. 

CONST. art. VI, § 1. 

102. Under the FHA, the Legislature established COAH within the Executive Branch, 

in but not of the Department of Community Affairs. 

103. In contrast, the Law does not expressly vest the Program in any of the three 

branches of government, as required by Article III of the New Jersey Constitution. 

104. Because the Program is not allocated by law to one of the executive branch's twenty 

principal departments, it cannot be an executive branch function. 

105. Given that the Program is entirely appointed by the ADC, and that the Law 

references filings with the Program being made with a "court," it follows that the Program is 

established in the judicial branch. 
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106. As such, the Law transfers functions previously existing in the executive branch 

pursuant to COAH to the judicial branch under the Program.  

107. On December 19, 2023, the New Jersey Judiciary's Director of Professional and 

Governmental Services Deirdre M. Naughton, Esq. purportedly sent a memorandum to the 

Assembly Housing Committee, a purported copy of which is attached hereto as Exhibit C. The 

memorandum addressed Bill A-4, which was later amended and became the Law. Among other 

things, the memorandum raised separation of powers concerns by vesting the judiciary with 

powers previously belonging to COAH: 

The legislation seeks to reassign many of the administrative 
functions previously delegated to the Council on Affordable 
Housing (COAH) to the Judiciary. The bill would require the 
Judiciary to create rules and procedures and to appoint "special 
masters" to determine affordable housing obligations. Those 
functions, however, are administrative in nature and appropriate for 
the Executive Branch. Our State courts hear cases and controversies 
– they cannot function as an administrative body. 

The current language would require the Judiciary to "create law," 
i.e., make a determination regarding how affordable housing need is 
determined. This requirement not only presents constitutional 
issues, but is inappropriate because the Judiciary would later be 
called to decide whether such "law" is constitutional and legally 
sound. The Judiciary cannot act in both conflicting roles. 

108. To the extent the Program exists within the judicial branch, it possesses various 

powers under the Law that are inconsistent with the separation of powers, including that a party 

may "file a request for information from the program regarding the progress of development at any 

inclusionary development site in the housing element and fair share plan of a municipality, or at 

any alternative site proposed by the municipality," to which the Program "may respond to a request 

independently or in coordination with the [Department of Community Affairs,]" an executive 

branch principal department. Law at § 13(c)(2). 
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109. The Legislature failed to establish the Program as an "other court[] of limited 

jurisdiction" as necessary for the Program to be vested with the powers afforded to the judicial 

branch under the judicial article of the New Jersey Constitution. 

110. The Municipalities are harmed by having their rights and obligations adjudicated 

by the Program, a body that is improperly established and violates separation of powers principles. 

111. The Municipalities are harmed by the Law vesting numerous powers within the 

judicial branch, which is unelected and not intended under the Constitution to exercise executive 

powers. 

112. The Municipalities are harmed by the Law vesting numerous powers within the 

judicial branch as part of the so-called Program and outside of a court, which is the sole structure 

in which the judicial power may be vested.  

WHEREFORE, Plaintiffs demand a declaratory judgment determining that the Law 

violates the separation of powers and judicial articles of the New Jersey Constitution, invalidation 

of the Law, injunctive relief barring enforcement of the Law, reasonable attorneys' fees, and such 

other relief as this Court may deem proper and just. 

COUNT FOUR 
DECLARATORY JUDGMENT 

INVALID APPOINTMENT PROCESS 

113. The Municipalities repeat and reallege each of the foregoing allegations and makes 

the same a part hereof as if set forth at length. 

114. Under the New Jersey Declaratory Judgments Act, N.J.S.A. 2A:16-51 et seq., a 

person "whose rights, status, or other relations are affected by a statute . . . may have determined 
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any question of construction or validity arising under the . . . statute . . . and obtain a declaration 

of rights, status or other legal relations thereunder." N.J.S.A. 2A:16-53.  

115. Under the Law, the ADC shall appoint all members of the Program. Law at § 5(a).  

116. To this end, the Law provides that the ADC "shall update the assignment of 

designated Mount Laurel judges to indicate which current or retired and on recall judges of the 

Superior Court shall serve as members, within 60 days following the effective date of [the Law]." 

Ibid.  

117. The Law provides that the ADC "may appoint other qualified experts as members 

if sufficient current and retired judges are unavailable." Ibid.  

118. The Law provides that the ADC "shall take into consideration in making such 

appointments experience in the employment of alternative dispute resolution methods and in 

relevant subject matter." Ibid. 

119. Under the New Jersey Constitution, the "judicial power shall be vested in a 

Supreme Court, a Superior Court, and other courts of limited jurisdiction. The other courts and 

their jurisdiction may from time to time be established, altered or abolished by law." N.J. CONST. 

art. VI, § 1.  

120. The Chief Justice has the sole and plenary power to "assign Judges of the Superior 

Court to the Divisions and Parts of the Superior Court, and may from time to time transfer Judges 

from one assignment to another, as need appears." N.J. CONST. art. VI, § 7, ¶ 2.  
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121. With respect to "other courts," when such an "inferior court" has "jurisdiction 

extending to more than one municipality," the Constitution requires that the judges be nominated 

by the Governor with the advice and consent of the Senate. N.J. CONST. art. VI, § 6, ¶ 1.  

122. Under the Law, the Program has jurisdiction extending to more than one 

municipality.  

123. In order for the Program to exercise powers pursuant to the judicial article, it must 

be "vested" as an "other court[] of limited jurisdiction" under the New Jersey Constitution, which 

the Law does not provide for. 

124. Even if the Program is considered to be a lawfully established "other court[]," the 

Law unconstitutionally establishes the Program with an appointment structure that does not 

provide for its membership being nominated by the Governor with the advice and consent of the 

Senate.  

125. The Law also unconstitutionally infringes upon the Chief Justice's sole and plenary 

power to assign Superior Court judges by providing the ADC with authority to appoint Superior 

Court judges to the Program. 

126. The Law unconstitutionally vests an appointing power in the ADC, who was never 

intended under the Constitution to have the power to appoint members to commissions or courts 

such as the Program.  

127. The Law unconstitutionally permits so-called "other qualified experts" to be 

appointed by the ADC and to be members of the Program, completely outside of the advice and 

consent process, contrary to the judicial article.  

                                                                                                                                                                                               MER-L-001778-24   10/03/2024 3:13:30 PM   Pg 24 of 100   Trans ID: LCV20242555593 



 25

128. The Municipalities will be harmed by having their rights and obligations under the 

Law determined by a Program that operates outside of the constitutional appointment process 

prescribed for the judiciary. 

WHEREFORE, Plaintiffs demand a declaratory judgment determining that the 

appointment structure of the Program as set forth in the Law is unconstitutional, invalidation of 

the Law, injunctive relief barring enforcement of the Law, reasonable attorneys' fees, and such 

other relief as this Court may deem proper and just. 

 
COUNT FIVE 

DECLARATORY JUDGMENT 
INVALID APPOINTMENT OF RETIRED JUDGES NOT ON RECALL 

 
129. The Municipalities repeat and reallege each of the foregoing allegations and makes 

the same a part hereof as if set forth at length. 

130. The Law provides that the ADC shall "update the assignment of designated Mount 

Laurel judges to indicate which current or retired and on recall judges of the Superior Court shall 

serve as members, within 60 days following the effective date of [the Law]." Law at § 5(a) 

(emphasis added). 

131. On or about May 17, 2024, the ADC "appointed the following retired judges to 

serve on the Affordable Housing Dispute Resolution Program ("Program"): Hon. Thomas C. 

Miller (chair); Hon. Ronald E. Bookbinder; Hon. Thomas F. Brogan; Hon. Stephan C. Hansbury; 

Hon. Mary C. Jacobson; Hon. Julio L. Mendez; Hon. Paulette M. Sapp-Peterson." This was 

memorialized in a Notice to the Bar, a true copy of which is attached hereto as Exhibit D.  
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132. Judges that are "retired and on recall" attain such status pursuant to the Judicial 

Retirement Systems Act, N.J.S.A. 43:6A-1 et seq.  

133. N.J.S.A. 43:6A-13 provides that "[s]ubject to rules of the Supreme Court, any . . . 

judge of the Superior Court . . . who has retired on pension or retirement allowance may, with his 

consent, be recalled by the Supreme Court for temporary service within the judicial system other 

than the Supreme Court." 

134. Judge Hansbury was appointed by the Supreme Court for recall service through 

March 10, 2025, pursuant to a February 27, 2023 order of the Supreme Court. 

135. Judge Sapp-Peterson was appointed by the Supreme Court for recall service 

through July 6, 2025, pursuant to a July 6, 2023 order of the Supreme Court. 

136. However, the five remaining retired judges do not appear to have been appointed 

to recall service by our Supreme Court at the time of their appointment by the ADC to the Program.   

137. The ADC's initial appointment of retired judges not on recall to the Program 

violates the Law as they did not qualify under same.  

138. The Municipalities will be harmed by having their rights and obligations 

adjudicated by members of the Program that were not appointed in accordance with the Law.  

WHEREFORE, the Municipalities demand a declaratory judgment determining that the 

ADC's purported appointments to the ADC violate the Law, invalidation of the Law, injunctive 

relief barring enforcement of the Law, reasonable attorneys' fees, and such other relief as this Court 

may deem proper and just. 
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COUNT SIX 
DECLARATORY JUDGMENT 

UNCONSTITUTIONAL DELEGATION TO ADC/PROGRAM 

139. The Municipalities repeat and reallege each of the foregoing allegations and makes 

the same a part hereof as if set forth at length. 

140. Under the New Jersey Declaratory Judgments Act, N.J.S.A. 2A:16-51 et seq., a 

person "whose rights, status, or other relations are affected by a statute . . . may have determined 

any question of construction or validity arising under the . . . statute . . . and obtain a declaration 

of rights, status or other legal relations thereunder." N.J.S.A. 2A:16-53.  

141. Under the New Jersey Constitution, the Chief Justice of the Supreme Court "shall 

be the administrative head of all the courts in the State." N.J. CONST. art. VI, § 7, ¶ 1. 

142. In turn, the New Jersey Constitution provides that the Chief Justice "shall appoint 

an Administrative Director to serve at his pleasure." Ibid. 

143. The Legislature codified this constitutional position at N.J.S.A. 2A:12-1 et seq., 

and it is generally referred to as the Administrative Director of the Courts ("ADC").  

144.  Among other things, in N.J.S.A. 2A:12-3, the Legislature prescribed that the ADC 

shall, "subject to the direction of the [C]hief [J]ustice," perform the following functions: 

(a) Examine the administrative methods, systems and activities of 
the judges, clerks, stenographic reporters and employees of the 
courts and their offices and make recommendations to the chief 
justice with respect thereto. 

(b) Examine the state of the dockets of the courts, secure information 
as to their needs for assistance, if any, prepare statistical data and 
reports of the business of the courts and advise the chief justice to 
the end that proper action may be taken. 
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(c) Prepare and submit budget estimates of state appropriations 
necessary for the maintenance and operation of the courts and make 
recommendations with respect thereto. 

(d) File requests for appropriations or permission to spend, as 
request officer for the supreme and superior courts and, as approval 
officer, approve and sign all encumbrance requests and statements 
of indebtedness on behalf of said courts. 

(e) Make necessary arrangements for accommodations for the use 
of the supreme and superior courts and the clerks thereof and for the 
purchase, exchange, transfer and distribution of equipment and 
supplies for said courts and clerks. 

(f) Investigate and collect statistical data and make reports relating 
to the expenditures of public moneys, state, county and municipal, 
for the maintenance of the courts and the offices connected 
therewith. 

(g) Examine, from time to time, the operation of the courts, 
investigate complaints with respect thereto, and formulate and 
submit to the chief justice recommendations for the improvement 
thereof. 

(h) Act as secretary of the judicial conference held pursuant to 
supreme court rules. 

(i) Attend to such other matters as may be assigned by the chief 
justice. 

145. Unlike the performance of these ministerial duties, the Law requires the ADC to 

perform numerous policymaking and rulemaking tasks, including as follows: 

(a) The ADC "shall establish procedures for the program to consider a 
challenge and resolve a dispute initiated by an interested party . . . ." Law at § 3(f)(1)(c). 

(b) The ADC "shall establish procedures for any further appellate review of 
such determinations, and may establish an expedited process for consolidated review of any such 
challenged by the Supreme Court, provided that any party seeking appellate review shall not 
change the deadlines established for municipal filing of a housing element and fair share plan, and 
implementing ordinances." Ibid. 

(c) The ADC "shall develop procedures to enable a county level housing judge 
to resolve this dispute over the issuance of compliance certification through a summary proceeding 
in Superior Court following the year in which a new round begins." Law at § 3(f)(2)(d). 
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(d) The ADC "may assign additional responsibilities to the program for 
resolving disputes arising out of or related to the "Fair Housing Act," P.L.1985, c. 222 (C.52:27D–
301 et al.)." Law at § 5(e).  

(e) The ADC "shall establish procedures for the purpose of efficiently resolving 
disputes involving the "Fair Housing Act," P.L.1985, c. 222 (C.52:27D–301 et al.), for 
circumstances in which the program is unable to address the dispute within the time limitations 
established pursuant to section 3 of P.L.2024, c. 2 (C.52:27D–304.1)." Law at § 5(f).  

(f) The ADC "shall promulgate, maintain, and apply a Code of Ethics that is 
modeled upon the Code of Judicial Conduct of the American Bar Association, as amended and 
adopted by the Supreme Court of New Jersey, and may establish additional, more restrictive ethical 
standards in order to meet the specific needs of the program, and of county level housing judges." 
Law at § 5(g). 

146. The Law further requires the Program to perform numerous rulemaking tasks, 

including as follows: 

(a) The Program shall "shall establish procedures to summarily dismiss any 
objection or challenge that does not meet these minimum standards." Law at § 3(f)(1)(c).  

(b) The Program "may incorporate any existing or newly established court 
mediation or alternative dispute resolution process to assist the program in resolving disputes and 
facilitating communication among municipalities and interested parties." Law at § 5(c).  

147. The New Jersey Constitution provides that "[t]he Supreme Court shall make rules 

governing the administration of all courts in the State and, subject to the law, the practice and 

procedure in all such courts." N.J. CONST. art. VI, § 2, ¶ 3.  

148. The Law unconstitutionally provides the ADC and Program with power over 

rulemaking, which is vested in the Supreme Court. 

149. The Law unconstitutionally delegates to the ADC and Program discretion over 

practice and procedure, which is vested in the Supreme Court subject to the law. 
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150. The Law unconstitutionally vests the ADC with powers that are inconsistent with 

the constitutional intent for this unelected, appointed position that serves at the pleasure of the 

Chief Justice.  

151. The Municipalities will be harmed by having rulemaking for the administration, 

practice, and procedure of affordable housing determinations made by parties other than our 

Supreme Court as provided by the Constitution. 

WHEREFORE, Plaintiffs demand a declaratory judgment determining that the Law 

violates the Supreme Court's constitutional role concerning rules, practice, and procedure under 

the New Jersey Constitution, invalidation of the Law, injunctive relief barring enforcement of the 

Law, reasonable attorneys' fees, and such other relief as this Court may deem proper and just. 

 
KING, MOENCH & COLLINS, LLP 

       Attorneys for Plaintiffs  
 

                                            
       ____________________________________ 
       By: Michael L. Collins, Esq. 
 
Dated:  October 3, 2024 
 

 
 

DESIGNATION OF TRIAL COUNSEL 
  

Pursuant to Rule 4:25-4, Michael L. Collins, Esq. is hereby designated as trial counsel in 

this matter.  

 

Rule 4:5-1 Certification 
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 I certify that the matter in controversy is not the subject of any other action pending in any 

court or a pending arbitration proceeding, and no such action is contemplated. I know of no other 

parties that should be made part of this lawsuit. I recognize my continuing obligation to file and 

serve on all parties and the Court any amended certification, if there is a change in the facts stated 

in the original certification.  

       KING, MOENCH & COLLINS, LLP 
       Attorneys for Plaintiffs  
 

                                            
       ____________________________________ 
       By: Michael L. Collins, Esq. 
 
Dated:  October 3, 2024 
 

Rule 1:38-7 Certification 

 I certify that any of the Defendant(s) confidential identifiers have been redacted from the 

documents submitted to the Court and will be redacted from any documents submitted in the future, 

in accordance with Rule 1:38-7(b). 

        KING, MOENCH & COLLINS, LLP 
       Attorneys for Plaintiffs  
 

                                            
       ____________________________________ 
       By: Michael L. Collins, Esq. 
 
Dated:  October 3, 2024 
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CHAPTER 2 

AN ACT concerning affordable housing, including administration and municipal obligations, 

amending, supplementing, and repealing various parts of the statutory law, and making an 

appropriation. 

BE IT ENACTED by the Senate and General Assembly of the State of New Jersey:

 1.  Section 2 of P.L.1985, c.222 (C.52:27D-302) is amended to read as follows: 

C.52:27D-302  Findings. 

 2. The Legislature finds that:  

 a. The New Jersey Supreme Court, through its rulings in Southern Burlington County 

NAACP v. Mount Laurel, 67 N.J. 151 (1975) and Southern Burlington County NAACP v. 

Mount Laurel, 92 N.J. 158 (1983), has determined that every municipality in a growth area has 

a constitutional obligation to provide through its land use regulations a realistic opportunity 

for a fair share of its region's present and prospective needs for housing for low- and moderate-

income families. 

 b. In the second Mount Laurel ruling, the Supreme Court stated that the determination of 

the methods for satisfying this constitutional obligation "is better left to the Legislature," that 

the court has "always preferred legislative to judicial action in their field," and that the judicial 

role in upholding the Mount Laurel doctrine "could decrease as a result of legislative and 

executive action."  

 c. The interest of all citizens, including low- and moderate-income families in need of 

affordable housing, and the needs of the workforce, would be best served by a comprehensive 

planning and implementation response to this constitutional obligation.  

 d. There are a number of essential ingredients to a comprehensive planning and 

implementation response, including the establishment of reasonable fair share housing 

guidelines and standards, the initial determination of fair share by officials at the municipal level 

and the preparation of a municipal housing element, State review of the local fair share study 

and housing element, and continuous State funding for low- and moderate-income housing to 

replace the federal housing subsidy programs which have been almost completely eliminated. 

 e. The State can maximize the number of low- and moderate-income units provided in 

New Jersey by allowing its municipalities to adopt appropriate phasing schedules for meeting 

their fair share, so long as the municipalities permit a timely achievement of an appropriate 

fair share of the regional need for low- and moderate-income housing as required by the Mount 

Laurel I and II opinions and other relevant court decisions.  

 f. The State can also maximize the number of low- and moderate-income units by creating 

new affordable housing and by rehabilitating existing, but substandard, housing in the State.  

Because the Legislature has determined, pursuant to P.L.2008, c.46 (C.52:27D-329.1 et al.), 

that it is no longer appropriate or in harmony with the Mount Laurel doctrine to permit the 

transfer of the fair share obligations among municipalities within a housing region, it is 

necessary and appropriate to create a new program to create new affordable housing and to 

foster the rehabilitation of existing, but substandard, housing.  

 g. Since the urban areas are vitally important to the State, construction, conversion, and 

rehabilitation of housing in our urban centers should be encouraged.  However, the provision 

of housing in urban areas must be balanced with the need to provide housing throughout the 

State for the free mobility of citizens.   

 h. The Supreme Court of New Jersey in its Mount Laurel decisions demands that 

municipal land use regulations affirmatively afford a  realistic opportunity for a variety and 

                                                                                                                                                                                               MER-L-001778-24   10/03/2024 3:13:30 PM   Pg 33 of 100   Trans ID: LCV20242555593 



P.L. 2024, CHAPTER 2 
2 

choice of housing including low- and moderate-cost housing, to meet the needs of people 

desiring to live there.  While provision for the actual construction of that housing by 

municipalities is not required, they are encouraged but not mandated to expend their own 

resources to help provide low- and moderate-income housing.  

 i. (Deleted by amendment, P.L.2024, c.2) 

 j. The Legislature finds that the use of regional contribution agreements, which permits 

municipalities to transfer a certain portion of their fair share housing obligation outside of 

the municipal borders, should no longer be utilized as a mechanism for the creation of 

affordable housing. 

 k. The Legislature finds that the role of the Council on Affordable Housing, as intended 

in the original enactment of the "Fair Housing Act," has not developed in practice as was 

intended in the legislation. 

 l. The council’s inability to function ultimately led the Supreme Court in 2015 to order

the temporary dissolution of the requirement that administrative remedies be exhausted prior 

to resolving affordable housing disputes before the court and allowed the courts to resume their 

role as the forum of first resort for evaluating municipal compliance with Mount Laurel 

obligations pursuant to guidelines laid out by the Supreme Court’s order.

 m. The Legislature finds that the council’s inability to function led to a "gap period" that

frustrated the intent of the Legislature and compliance with constitutional and statutory 

obligations and that it is necessary to establish definitive deadlines for municipal action and 

any challenges to those actions to avoid such a "gap period" from being repeated in the future.  

 n. The Legislature finds that although the court-led system that has developed since 2015 

has resulted in a significant number of settlement agreements and increased production of 

affordable housing, the system could operate more expeditiously to produce affordable 

housing, and at a lower cost to all parties, if appropriate standards are established by the 

Legislature to be applied throughout the State, including more clarity on calculation on fair 

share affordable housing obligations using transparent and established data sources to 

eliminate the lengthy and costly processes of determining those obligations that have 

characterized both the Council on Affordable Housing and court-led system. 

 o. The Legislature determines that, considering the unique history of the "Fair Housing 

Act," the Council on Affordable Housing shall be abolished and that, pursuant to the formulas 

and process established pursuant to sections 6 and 7 of P.L.2024, c.2 (C.52:27D-304.2 and 

C.52:27D-304.3), a municipality shall be authorized to seek approval of its fair share 

affordable housing obligation, adopted pursuant to binding resolution and then filed with the 

court, with the guidance of calculations published by the Department of Community Affairs, 

but that advocates for the low- and moderate-income households of the State shall be provided 

with an opportunity to contest the municipal determination. 

 p. The Legislature declares that the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 

et al.), as amended and supplemented by P.L.2024, c.2 (C.52:27D-304.1 et al.), is intended to 

implement the Mount Laurel doctrine, and that municipalities in compliance with the "Fair 

Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.) are also in compliance with the Mount 

Laurel doctrine. 

 q. The Legislature finds that the population of persons aged 65 years and older in the State 

has grown from approximately 13 percent in 1990, to 17 percent in 2021, and that such growth, 

in conjunction with expected future growth, makes it appropriate for the Legislature to allow 

up to 30 percent of the units towards a municipality’s prospective affordable housing

obligation to be satisfied through the creation of age-restricted housing. 
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 r.  The "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.) and the "State Planning 

Act," P.L.1985, c.398 (C.52:18A-196 et al.) were enacted concurrently to address the ruling 

of the New Jersey Supreme Court in Southern Burlington County NAACP v. Mount Laurel, 

92 N.J. 158 (1983) and associated land use planning concerns. 

 s. The Legislature, in amending and supplementing the "Fair Housing Act," P.L.1985, 

c.222 (C.52:27D-301 et al.), intends to facilitate comprehensive planning in alignment with 

smart growth principles and the State Development and Redevelopment Plan. 

 t. The Legislature declares that the changes made to affordable housing methodologies, 

obligations, and fair share plans, as determined to be a necessity by the Legislature, through 

the enactment of P.L.2024, c.2 (C.52:27D-304.1 et al.), are made with the intention of 

furthering consistency with the State Development and Redevelopment Plan. 

 2.  Section 4 of P.L.1985, c.222 (C.52:27D-304) is amended to read as follows: 

C.52:27D-304  Definitions. 

 4.  As used in P.L.1985, c.222 (C.52:27D-301 et al.):  

 a. "Council" means the Council on Affordable Housing established in P.L.1985, c.222 

(C.52:27D-301 et al.), abolished pursuant to section 3 of P.L.2024, c.2 (C.52:27D-304.1).   

 b. "Housing region" means a geographic area established pursuant to subsection b. of 

section 6 of P.L.2024, c.2 (C.52:27D-304.2).  

 c. "Low-income housing" means housing affordable according to federal Department of 

Housing and Urban Development or other recognized standards for home ownership and rental 

costs and occupied or reserved for occupancy by households with a gross household income 

equal to 50 percent or less of the median gross household income for households of the same 

size within the housing region in which the housing is located.  

 d. "Moderate-income housing" means housing affordable according to federal Department 

of Housing and Urban Development or other recognized standards for home ownership and 

rental costs and occupied or reserved for occupancy by households with a gross household 

income equal to more than 50 percent but less than 80 percent of the median gross household 

income for households of the same size within the housing region in which the housing is located.  

 e. (Deleted by amendment, P.L.2024, c.2) 

 f. "Inclusionary development" means a residential housing development in which a 

substantial percentage of the housing units are provided for a reasonable income range of low- 

and moderate-income households.  

 g. "Conversion" means the conversion of existing commercial, industrial, or residential 

structures for low- and moderate-income housing purposes where a substantial percentage 

of the housing units are provided for a reasonable income range of low- and moderate-

income households. 

 h. "Development" means any development for which permission may be required pursuant 

to the "Municipal Land Use Law," P.L.1975, c.291 (C.40:55D-1 et seq.).  

 i. "Agency" means the New Jersey Housing and Mortgage Finance Agency established 

by P.L.1983, c.530 (C.55:14K-1 et seq.). 

 j. "Prospective need" means a projection of housing needs based on development and 

growth which is reasonably likely to occur in a region or a municipality, as the case may be, as a 

result of actual determination of public and private entities.  Prospective need shall be determined 

by the methodology set forth pursuant to sections 6 and 7 of P.L.2024, c.2 (C.52:27D-304.2 and 

C.52:27D-304.3) for the fourth round and all future rounds of housing obligations.  
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 k. "Person with a disability" means a person with a physical disability, infirmity, 

malformation, or disfigurement which is caused by bodily injury, birth defect, aging, or illness 

including epilepsy and other seizure disorders, and which shall include, but not be limited to, 

any degree of paralysis, amputation, lack of physical coordination, blindness or visual 

impairment, deafness or hearing impairment, the inability to speak or a speech impairment, or 

physical reliance on a service animal, wheelchair, or other remedial appliance or device. 

 l. "Adaptable" means constructed in compliance with the technical design standards of 

the barrier free subcode adopted by the Commissioner of Community Affairs pursuant to the 

"State Uniform Construction Code Act," P.L.1975, c.217 (C.52:27D-119 et seq.) and in 

accordance with the provisions of section 5 of P.L.2005, c.350 (C.52:27D-123.15). 

 m. "Very low-income housing" means housing affordable according to federal Department 

of Housing and Urban Development or other recognized standards for home ownership and 

rental costs and occupied or reserved for occupancy by households with a gross household 

income equal to 30 percent or less of the median gross household income for households of 

the same size within the housing region in which the housing is located. 

 n. "Accessory dwelling unit" means a residential dwelling unit that provides complete 

independent living facilities with a private entrance for one or more persons, consisting of 

provisions for living, sleeping, eating, sanitation, and cooking, including a stove and 

refrigerator, and is located within a proposed or existing primary dwelling, within an existing 

or proposed structure that is accessory to a dwelling on the same lot, constructed in whole or 

part as an extension to a proposed or existing primary dwelling, or constructed as a separate 

detached structure on the same lot as the existing or proposed primary dwelling.  

 o. "Builder's remedy" means court-imposed, site-specific relief for a litigant who seeks to 

build affordable housing for which the court requires a municipality to utilize zoning 

techniques, such as mandatory set-asides or density bonuses, including techniques which 

provide for the economic viability of a residential development by including housing that is 

not for low- and moderate-income households. 

 p. "Commissioner" means the Commissioner of Community Affairs. 

 q. "Compliance certification" means the certification obtained by a municipality pursuant 

to section 3 of P.L.2024, c.2 (C.52:27D-304.1), that protects the municipality from 

exclusionary zoning litigation during the current round of present and prospective need and 

through July 1 of the year the next round begins, which is also known as a "judgment of 

compliance" or "judgment of repose."  The term "compliance certification" shall include a 

judgment of repose granted in an action filed pursuant to section 13 of P.L.1985, c.222 

(C.52:27D-313). 

 r. "County-level housing judge" means a judge appointed pursuant to section 5 of 

P.L.2024, c.2 (C.52:27D-313.2), to resolve disputes over the compliance of municipal fair 

share affordable housing obligations and municipal fair share plans and housing elements, with 

the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.). 

 s. "Deficient housing unit" means housing that: (1) is over fifty years old and 

overcrowded; (2) lacks complete plumbing; or (3) lacks complete kitchen facilities. 

 t. "Department" means the Department of Community Affairs. 

 u. "Exclusionary zoning litigation" means litigation to challenge the fair share plan, 

housing element, or ordinances or resolutions implementing the fair share plan or housing 

element of a municipality based on alleged noncompliance with the "Fair Housing Act," 

P.L.1985, c.222 (C.52:27D-301 et al.) or the Mount Laurel doctrine, which litigation shall 

include, but shall not be limited to, litigation seeking a builder’s remedy.
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 v. "Fair share plan" means the plan or proposal that is in a form which may readily be 

adopted, with accompanying ordinances and resolutions, pursuant to subsection f. of section 3 

of P.L.2024, c.2 (C.52:27D-304.1), by which a municipality proposes to satisfy its obligation 

to create a realistic opportunity to meet its fair share of low- and moderate-income housing 

needs of its region and which details the affirmative measures the municipality proposes to 

undertake to achieve its fair share of low- and moderate-income housing, as provided in the 

municipal housing element, and addresses the development regulations necessary to implement 

the housing element, including, but not limited to, inclusionary requirements and development 

fees, and the elimination of unnecessary housing cost-generating features from the municipal 

land use ordinances and regulations. 

 w. "Highlands-conforming municipality" means a municipality that has adopted a land 

development ordinance implementing the municipality’s plan conformance petition and which

land development ordinance has been certified by the Highlands Water Protection and Planning 

Council as consistent with the "Highlands Water Protection and Planning Act," P.L.2004, 

c.120 (C.13:20-1 et seq.), the Highlands regional master plan, and the municipality’s plan

conformance approval.  The term "land development ordinance" shall be inclusive of any 

amendment to the municipality’s land development ordinances that is adopted to further the

municipality’s petition of plan conformance.

 x. "Housing element" means that portion of a municipality’s master plan consisting of

reports, statements, proposals, maps, diagrams, and text designed to meet the municipality’s

fair share of its region’s present and prospective housing needs, particularly with regard to

low- and moderate-income housing, and which shall contain the municipal present and 

prospective obligation for affordable housing, determined pursuant to subsection f. of section 

3 of P.L.2024, c.2 (C.52:27D-304.1).  

 y. "Program" means the Affordable Housing Dispute Resolution Program, established 

pursuant to section 5 of P.L.2024, c.2 (C.52:27D-313.2). 

 z. "State Development and Redevelopment Plan" or "State Plan" means the plan prepared 

pursuant to sections 1 through 12 of the "State Planning Act," P.L.1985, c.398 (C.52:18A-196 

et al.), designed to represent a balance of development and conservation objectives best suited 

to meet the needs of the State, and for the purpose of coordinating planning activities and 

establishing Statewide planning objectives in the areas of land use, housing, economic 

development, transportation, natural resource conservation, agriculture and farmland retention, 

recreation, urban and suburban redevelopment, historic preservation, public facilities and 

services, and intergovernmental coordination pursuant to subsection f. of section 5 of 

P.L.1985, c.398 (C.52:18A-200). 

 aa. "Transitional housing" means temporary housing that: 

 includes, but is not limited to, single-room occupancy housing or shared living and 

supportive living arrangements; 

 provides access to on-site or off-site supportive services for very low-income households 

who have recently been homeless or lack stable housing; 

 is licensed by the department; and  

 allows households to remain for a minimum of six months. 

C.52:27D-304.1  Council on Affordable Housing abolished; report to Governor, Legislature, 

municipalities. 

 3. a. The Council on Affordable Housing, established by the "Fair Housing Act," P.L.1985, 

c.222 (C.52:27D-301 et al.), is abolished.  Each municipality shall determine its municipal 

present and prospective obligations in accordance with the formulas established in sections 6 
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and 7 of P.L.2024, c.2 (C.52:27D-304.2 and C.52:27D-304.3) and may take into consideration 

the calculations in the report published by the department in accordance with this section.   

 b. Following the expiration of the third round of affordable housing obligations on July 1, 

2025, a municipality shall have immunity from exclusionary zoning litigation if the 

municipality complies with the deadlines established in P.L.2024, c.2 (C.52:27D-304.1 et al.) 

for both determining present and prospective obligations and for adopting a housing element 

and fair share plan to meet those obligations.   

 (1) Immunity from exclusionary zoning litigation shall not limit the ability of an interested 

party to challenge a municipality for failure to comply with the terms of its compliance 

certification. However, a municipality’s actions to comply with the terms of its compliance

certification shall retain a presumption of validity if challenged for an alleged failure described 

in this paragraph. 

 (2) Immunity from exclusionary zoning litigation shall not limit the ability of an interested 

party to bring a challenge before the program alleging that, despite the issuance of compliance 

certification, a municipality’s fair share obligation, fair share plan, housing element, or 

ordinances implementing the fair share plan or housing element are in violation of the Mount 

Laurel doctrine.  However, the decisions of the program shall retain a presumption of validity 

if challenged for an alleged violation described in this paragraph. 

 c. Prior to the beginning of each new 10-year round of housing obligations beginning with 

the fourth round on July 1, 2025, the Department of Community Affairs shall conduct a 

calculation of regional need and municipal present and prospective obligations in accordance 

with the formulas established in sections 6 and 7 of P.L.2024, c.2 (C.52:27D-304.2 and 

C.52:27D-304.3). 

 d. For the fourth round of affordable housing obligations, the department shall prepare 

and submit a report to the Governor, and, pursuant to section 2 of P.L.1991, c.164 (C.52:14-

19.1), to the Legislature providing a report on the calculations of regional need and municipal 

obligations for each region of the State within the earlier of seven months following the 

effective date of P.L.2024, c.2 (C.52:27D-304.1 et al.) or December 1, 2024.  To assist in this 

calculation, the Highlands Water Protection and Planning Council shall provide a list of 

Highlands-conforming municipalities to the department no less than five business days 

following the effective date of P.L.2024, c.2 (C.52:27D-304.1 et al.).  The department shall 

provide the report to each municipality in the State at the same time that it submits the report 

to the Governor and Legislature and shall also publish such report on the department’s Internet

website.  For the fifth round, and each subsequent new round of housing obligations, the 

department shall prepare and submit a report to each municipality in the State, the Governor, 

and, pursuant to section 2 of P.L.1991, c.164 (C.52:14-19.1), to the Legislature on these 

calculations on or before August 1 of the year prior to the start of the new round and shall also 

publish such report on the department’s Internet website. For each 10-year round of housing 

obligations, a municipality may take into consideration the calculations in the report prepared 

by the department pursuant to this subsection in determining its present and prospective 

obligations. 

 e. Nothing in the provisions of subsections c., d., or f. of this section shall be interpreted 

to render any calculation in a report by the department published pursuant to this section 

binding on any municipality or other entity, nor to render any failure by the department to 

timely conduct the calculations or publish a report required by this section to alter the deadlines 

or process set forth in this section. The ultimate determination of a municipality’s present and

prospective need shall be through the process as set forth below. 
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 f. (1) (a) With consideration of the calculations contained in the relevant report published by 

the department pursuant to this section, for each 10-year round of affordable housing obligations 

beginning with the fourth round, a municipality shall determine its present and prospective fair 

share obligation for affordable housing in accordance with the formulas established in sections 

6 and 7 of P.L.2024, c.2 (C.52:27D-304.2 and C.52:27D-304.3) by resolution, which shall 

describe the basis for the municipality’s determination and bind the municipality to adopt a 

housing element and fair share plan pursuant to paragraph (2) of this subsection based on this 

determination as may be adjusted by the program as set forth in this subsection. 

 (b) For the fourth round of affordable housing obligations, this determination of present 

and prospective fair share obligation shall be made by binding resolution no later than January 

31, 2025.  After adoption of this binding resolution, the municipality shall file an action 

regarding the resolution with the program no later than 48 hours following adoption.  The 

resolution, along with the date of filing with the program, shall be published on the program’s

publicly accessible Internet website.  The municipality shall also publish the resolution on its 

publicly accessible Internet website, if the municipality maintains one.  If the municipality 

does not meet this deadline, it shall lose immunity from exclusionary zoning litigation until 

such time as the municipality is determined to have come into compliance with the "Fair 

Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.) and the Mount Laurel doctrine.  A 

determination of the municipality’s present and prospective obligation may be established

before a county-level housing judge as part of any resulting declaratory judgment action 

pursuant to section 13 of P.L.1985, c.222 (C.52:27D-313), as amended by P.L.2024, c.2 

(C.52:27D-304.1 et al.), or through  exclusionary zoning litigation.  If the municipality meets 

this January 31 deadline, then the municipality’s determination of its obligation shall be 

established by default and shall bear a presumption of validity beginning on March 1, 2025, as 

the municipality’s obligation for the fourth round, unless challenged by an interested party on

or before February 28, 2025. The municipality’s determination of its fair share obligation shall

have a presumption of validity, if established in accordance with sections 6 and 7 of P.L.2024, 

c.2 (C.52:27D-304.2 and C.52:27D-304.3), in any challenge initiated through the program.  An 

interested party may file a challenge with the program, after adoption of the binding resolution 

and prior to March 1, 2025, alleging that the municipality’s determination of its present and

prospective obligation does not comply with the requirements of sections 6 and 7 of P.L.2024, 

c.2 (C.52:27D-304.2 and C.52:27D-304.3).  For the fifth round, and each subsequent new 

round of housing obligations, the deadlines established in this subparagraph shall be on the 

last day of January, the last day of February, and the first day of March, respectively, of the 

year of the start of each new round. 

 (c) The Administrative Director of the Courts shall establish procedures for the program to 

consider a challenge and resolve a dispute initiated by an interested party pursuant to 

subparagraph (b) of this paragraph.  To resolve a challenge, the program shall apply an 

objective assessment standard to determine whether or not the municipality’s calculation of its

obligation is compliant with the requirements of sections 6 and 7 of P.L.2024, c.2 (C.52:27D-

304.2 and C.52:27D-304.3).  Any challenge must state with particularity how the municipal 

calculation fails to comply with sections 6 and 7 of P.L.2024, c.2 (C.52:27D-304.2 and 

C.52:27D-304.3) and include the challenger’s own calculation of the fair share obligations in

compliance with sections 6 and 7 of P.L.2024, c.2 (C.52:27D-304.2 and C.52:27D-304.3).  The 

program shall establish procedures to summarily dismiss any objection or challenge that does 

not meet these minimum standards.  For the purpose of efficiency, the program shall, in its 

own discretion, permit multiple challenges to the same municipal determination to be 

consolidated. The program’s approach to resolving a dispute may include: (i) a finding that 
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the municipality’s determination of its present and prospective need obligation did not facially

comply with the requirements of sections 6 and 7 of P.L.2024, c.2 (C.52:27D-304.2 and 

C.52:27D-304.3) and thus the municipality’s immunity shall be revoked; (ii) an adjustment of 

the municipality’s determination of its present and prospective need obligation to comply with

the requirements of sections 6 and 7 of P.L.2024, c.2 (C.52:27D-304.2 and C.52:27D-304.3) 

without revoking immunity; or (iii) a rejection of a challenge and affirm the municipality’s

determination.  The decision shall be provided to the municipality and all parties that have 

filed challenges no later than March 31 of the year when the current round is expiring and the 

new round is beginning and concurrently posted on the program’s Internet website. The

Administrative Director of the Courts shall establish procedures for any further appellate 

review of such determinations and may establish an expedited process for consolidated review 

of any such challenges by the Supreme Court, provided that any party seeking appellate review 

shall not change the deadlines established for municipal filing of a housing element and fair 

share plan, and implementing ordinances. 

 (2) (a) A municipality shall adopt a housing element and fair share plan as provided for by 

the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.), and propose drafts of the 

appropriate zoning and other ordinances and resolutions to implement its present and 

prospective obligation established in paragraph (1) of this subsection on or before June 30, 

2025.  After adoption of the housing element and fair share plan, and the proposal of drafts of 

the appropriate zoning and other ordinances and resolutions, the municipality shall within 48 

hours of adoption or by June 30, 2025, whichever is sooner, file the same with the program as 

part of the action initiated pursuant to subparagraph (b) of paragraph (1) of this subsection 

through the program’s Internet website. Any municipality that does not do so by June 30,

2025, shall not retain immunity from exclusionary zoning litigation until such time as the 

municipality is determined to have come into compliance with the "Fair Housing Act," 

P.L.1985, c.222 (C.52:27D-301 et al.) and the Mount Laurel doctrine and shall be subject to 

review through the declaratory judgment process as established in paragraph (3) of this 

subsection.  As part of its housing element and fair share plan, the municipality shall include 

an assessment of the degree to which the municipality has met its fair share obligation from 

the prior rounds of affordable housing obligations as established by prior court approval, or 

approval by the council, and determine to what extent this obligation is unfulfilled or whether 

the municipality has credits in excess of its prior round obligations.  If a prior round obligation 

remains unfulfilled, or a municipality never received an approval from court or the council for 

any prior round, the municipality shall address such unfulfilled prior round obligation in its 

housing element and fair share plan. Units included as part of the municipality’s unfulfilled

prior round obligation shall not count towards the cap on units in the municipality’s

prospective need obligation.  In addressing prior round obligations, the municipality shall 

retain any sites that, in furtherance of the prior round obligation, are the subject of a contractual 

agreement with a developer, or for which the developer has filed a complete application 

seeking subdivision or site plan approval prior to the date by which the housing element and 

fair share plan are required to be submitted, and shall demonstrate how any sites that were not 

built in the prior rounds continue to present a realistic opportunity, which may include 

proposing changes to the zoning on the site to make its development more likely, and which 

may also include the dedication of municipal affordable housing trust fund dollars or other 

monetary or in-kind resources.  The municipality shall only plan to replace any sites planned 

for development as provided by a prior court approval, settlement agreement, or approval by 

the council, with alternative development plans, if it is determined that the previously planned 

sites no longer present a realistic opportunity, and the sites in the alternative development plan 
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provide at least an equivalent number of affordable units and are otherwise in compliance with 

the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.) and the Mount Laurel doctrine.  

If a municipality proposes to replace a site for which a complete application seeking 

subdivision or site plan approval has not been filed prior to the date by which the housing 

element and fair share plan is required to be submitted, there shall be a rebuttable presumption 

in any challenge filed to the municipality's plan that any site for which a zoning designation 

was adopted creating a realistic opportunity for the development of a site prior to July 1, 2020, 

or July 1 of every 10th year thereafter, as applicable, may be replaced with one or more 

alternative sites that provide a realistic opportunity for at least the same number of affordable 

units and is otherwise in compliance with the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-

301 et al.) and the Mount Laurel doctrine.  To the extent a municipality has credits, including 

bonus credits, from units created during a prior round that are otherwise permitted to be 

allocated toward the municipality’s unfulfilled prior round obligation or present or prospective 

need obligation in an upcoming round, the municipality shall be entitled to rely on the rules, 

including rules for bonus credits, applicable for the round during which those credits were 

accumulated.  If a municipality has credits in excess of its prior round obligations, and such 

excess credits represent housing that will continue to be deed-restricted and affordable through 

the current round, the municipality may include such housing, and applicable bonus credits, 

towards addressing the municipality’s new calculation of prospective need. Consistent with

subsection k. of section 11 of P.L.1985, c.222 (C.52:27D-311), the total number of bonus 

credits shall in no circumstance exceed 25 percent of the municipality’s prospective obligation 

in any round.  The municipality may in its plan lower its prospective need obligation to the 

extent necessary to prevent establishing a prospective need obligation that requires the 

municipality to provide a realistic opportunity for more than 1,000 housing units, after the 

application of any excess credits, or to prevent a prospective need obligation that exceeds 20 

percent of the total number of households in a municipality according to the most recent federal 

decennial census, not including any prior round obligation.  If a municipality is subject to both 

a 1,000 unit cap or 20 percent cap, it may apply whichever cap results in a lower prospective 

need obligation.  For the fifth round, and for each subsequent new round of housing 

obligations, the deadlines in this paragraph shall be June 30 for the adoption of the housing 

element and fair share plan, and the proposal of drafts of the appropriate zoning and other 

ordinances and resolutions to implement its present and prospective obligation, of the year of 

the start of the new round. 

 (b) Following the filing, in an action, of an adopted housing element and fair share plan 

pursuant to subparagraph (a) of this paragraph, an interested party may file a response on or 

before August 31, 2025 alleging that the municipality’s fair share plan and housing element

are not in compliance with the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.) or 

the Mount Laurel doctrine.  Such allegation shall not include a claim that a site on real property 

proposed by the interested party is a better site than a site in the plan, but rather shall be based 

on whether the housing element and fair share plan as proposed is compliant with the "Fair 

Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.) or the Mount Laurel doctrine.  To resolve 

a challenge, the program shall apply an objective assessment standard to determine whether or 

not the municipality’s housing element and fair share plan is compliant with the "Fair Housing

Act," P.L.1985, c.222 (C.52:27D-301 et al.) and the Mount Laurel doctrine.  Any interested 

party that files a challenge shall specify with particularity which sites or elements of the 

municipal fair share plan do not comply with the "Fair Housing Act," P.L.1985, c.222 

(C.52:27D-301 et al.) or the Mount Laurel doctrine, and the basis for alleging such non-

compliance.  The program shall establish procedures to summarily dismiss any objection or 
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challenge that does not meet these minimum standards.  For the purpose of efficiency, the 

program shall, in its own discretion, permit multiple challenges to the same municipal housing 

element and fair share plan to be consolidated. If a municipality’s fair share plan and housing

element is not challenged on or before August 31, 2025, then the program shall apply an 

objective standard to conduct a limited review of the fair share plan and housing element for 

consistency and to determine whether it enables the municipality to satisfy the fair share 

obligation, applies compliant mechanisms, meets the threshold requirements for rental and 

family units, does not exceed limits on other unit or category types, and is compliant with the 

"Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.) and the Mount Laurel doctrine.  

The program shall issue a compliance certification unless these objective standards are not 

met.  The program shall facilitate communication between the municipality and any interested 

parties for a challenge and provide the municipality until December 31, 2025 to commit to 

revising its fair share plan and housing element in compliance with the changes requested in 

the challenge, or provide an explanation as to why it will not make all of the requested changes, 

or both.  Upon resolution of a challenge, the program shall issue compliance cer tification, 

conditioned on the municipality’s commitment, as necessary, to revise its fair share plan and

housing element in accordance with the resolution of the challenge.  The program may also 

terminate immunity if it finds that the municipality is not determined to come into 

constitutional compliance at any point in the process.  If by December 31, 2025 the 

municipality and any interested party that filed a response have resolved the issues raised in 

the response through agreement or withdrawal of the filing, then the program shall review the 

fair share plan and housing element for consistency and to determine whether it is compliant 

with the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.) and the Mount Laurel 

doctrine and issue a compliance certification unless these objective standards are not met.  For 

the fifth round, and each subsequent new round of housing obligations, the deadline established 

in this subparagraph for an interested party to file a challenge shall be August 31, and for the 

municipality to revise its housing element and fair share plan in response, shall be December 

31 of the year of the beginning of the new round.   

 (c)  For the fourth round of affordable housing obligations, the implementing ordinances 

and resolutions, proposed pursuant to subparagraph (a) of this paragraph, and incorporating 

any changes from the program, shall be adopted on or before March 15, 2026.  For the fifth 

round, and each subsequent new round of housing obligations, the deadline established in this  

subparagraph for the implementing ordinances and resolutions shall be on March 15 of the 

year following the beginning of the new round.  After adoption of the implementing ordinances 

and resolutions by the municipality, the municipality shall immediately file the ordinances and 

resolutions with the program through the program’s Internet website. Failure to meet the

March 15 deadline shall result in the municipality losing immunity from exclusionary zoning 

litigation.

 (d)  The program may permit a municipality that still has a remaining dispute by interested 

parties to retain immunity from exclusionary zoning litigation into the year following the year 

in which a new round begins if the program, or county-level housing judge, determines that 

the municipality has been unable to resolve the issues disputed despite being determined to 

come into constitutional compliance.  The Administrative Director of the Courts shall develop 

procedures to enable a county-level housing judge to resolve this dispute over the issuance of 

compliance certification through a summary proceeding in Superior Court following the year 

in which the new round begins.  A judge shall be permitted to serve as a county-level housing 

judge for more than one county in the same vicinage.  The pendency of such a dispute shall 

not stay the deadline for adoption of implementing ordinances and resolutions pursuant to this 
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paragraph.  The implementing ordinances and resolutions adopted prior to the resolution of the 

dispute may be subject to changes to reflect the results of the dispute.  As an alternative to 

adopting all necessary implementing ordinances and resolutions by the March 15 deadline, a 

municipality involved in a continuing dispute over the issuance of compliance certification 

may adopt a binding resolution by this date to commit to adopting the implementing ordinances 

and resolutions following resolution of the dispute, with necessary adjustments to reflect the 

resolution of the dispute. 

 (e)  Once a municipality has received a compliance certification or otherwise has had its 

fair share obligation and housing element and fair share plan finally determined via judgment 

of repose or other judgment, the municipality shall make the municipality’s fair share plan and

housing element, as well as any subsequently adopted implementing ordinances and 

resolutions, or amendments thereto, available to the department and the program for 

publication on the department’s and program’s respective Internet websites.

 (3)  (a)  If a municipality fails to materially adhere to any of the deadlines established in 

paragraphs (1) or (2) of this subsection due to circumstances beyond the control of the 

municipality, including, but not limited to, an inability to meet a deadline due to an extreme 

weather event, then the program, or the county level housing judge, in accordance with court 

rules, may permit a municipality to have a grace period to come into compliance with the 

timeline, the length of which, and effect of which on later deadlines, shall be determined on a 

case-by-case basis.  

 (b)  A municipality that has not adopted and published a binding resolution pursuant to 

paragraph (1) of this subsection or that has not adopted and filed a housing element and fair 

share plan pursuant to paragraph (2) of this subsection may seek compliance certification by 

filing an action pursuant to section 13 of P.L.1985, c.222 (C.52:27D-313), provided that any 

exclusionary zoning litigation filed by a plaintiff against such a municipality prior to such time 

may proceed notwithstanding such filing.  In a municipality that has adopted and published a 

binding resolution pursuant to paragraph (1) of this subsection and has adopted and filed a 

housing element and fair share plan pursuant to paragraph (2) of this  subsection, a court shall 

not consider exclusionary zoning litigation during the timeframe after the timely submission 

of a binding resolution or fair share plan and housing element of a municipality, or both, and 

before a challenge is submitted, or during the timeframe of a challenge that is pending 

resolution with the program pursuant to this subsection.  A court may  consider exclusionary 

zoning litigation after such timeframe upon a finding that the municipality: (i) is determined 

to be constitutionally noncompliant with its responsibilities pursuant to the "Fair Housing Act," 

P.L.1985, c.222 (C.52:27D-301 et al.) or is participating in the program in bad faith; (ii) has 

failed to meet the deadlines established pursuant to P.L.2024, c.2 (C.52:27D-304.1 et al.); or 

(iii) has, after receiving compliance certification, failed to comply with the terms of that 

certification by not actually allowing for the development of the affordable housing as 

provided for in its fair share plan and housing element through actions or omissions, or both, 

of a municipality or its subordinate boards.   

 (c)  All parties shall bear their own fees and costs in proceedings before the program.   

 (d)  A determination by the program as to the present and prospective need obligation or 

as to issuance of compliance certification pursuant to this section shall be considered a final 

decision, subject to appellate review pursuant to the procedures set forth in subparagraph (c) 

of paragraph (1) of subsection f. of this section. 

 (e)  A municipality shall not be deemed out of compliance with the deadlines of P.L.2024, 

c.2 (C.52:27D-304.1 et al.), or lose immunity from exclusionary zoning litigation, due to a 
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failure by the program to promptly maintain and update its Internet website or other operational 

failure of the program. 

 g.  A compliance certification, issued pursuant to P.L.2024, c.2 (C.52:27D-304.1 et al.), 

shall be accompanied by a written report that shall set forth the basis of the issuance of the 

certification and shall be in a format to be developed and approved by the Administrative 

Director of the Courts.

 4.  Section 13 of P.L.1985, c.222 (C.52:27D-313) is amended to read as follows: 

C.52:27D-313  Petition for substantive certification. 

 13.  a.  If a municipality has adopted a housing element and fair share plan pursuant to 

section 3 of P.L.2024, c.2 (C.52:27D-304.1), but has failed to satisfy the June 30 deadline 

established pursuant to paragraph (2) of subsection f. of section 3 of P.L.2024, c.2 (C.52:27D-

304.1), for any round of affordable housing obligations, the municipality may request and be 

provided with a grace period pursuant to paragraph (3) of subsection f. of section 3 of P.L.2024, 

c.2 (C.52:27D-304.1), if authorized by the program or county-level housing judge, as 

determined by the rules of court.  If a municipality that has not satisfied this June 30 deadline 

is not provided with a grace period, the municipality may institute an action for declaratory 

judgment granting it repose in the Superior Court for the 10-year period constituting the current 

round of fair share obligations.  The municipality shall publish notice of its filing of a 

declaratory judgment action in a newspaper of general circulation within the municipality and 

county and shall make available to the public information on the element and ordinances by 

submitting such information to the program to be published on the Internet website of the 

program in accordance with  section 3 of P.L.2024, c.2 (C.52:27D-304.1). 

 b.  (Deleted by amendment, P.L.2024, c.2) 

 c.  (1)  A municipality or other interested party may file an action through the program 

seeking a realistic opportunity review at the midpoint of the certification period and shall 

provide for notice to the public, including a realistic opportunity review of any inclusionary 

development site in the housing element and fair share plan that has not received preliminary 

site plan approval prior to the midpoint of the 10-year round.  If such an action is initiated by 

a municipality, the municipality may propose one or more alternative sites with an 

accompanying development plan or plans that provide a realistic opportunity for the same 

number of affordable units and is otherwise in compliance with the "Fair Housing Act," 

P.L.1985, c.222 (C.52:27D-301 et al.) and the Mount Laurel doctrine, provided that if the facts 

demonstrate that the municipality or its subordinate boards have prevented the site from 

receiving site plan approval, then the program shall reject the municipality’s challenge. 

 (2)  Any party may file a request for information from the program regarding the progress 

of development at any inclusionary development site in the housing element and fair share 

plan of a municipality or at any alternative site proposed by the municipality.  The program 

may respond to a request independently or in coordination with the department.

C.52:27D-313.2  "Affordable Housing Dispute Resolution Program" established. 

 5. a. There is established an Affordable Housing Dispute Resolution Program that shall 

have the purpose of efficiently resolving disputes involving the "Fair Housing Act," P.L.1985, 

c.222 (C.52:27D-301 et al.), to consist of an odd number of members, of at least  three and no 

more than seven members who shall lead the administration of the program.  The 

Administrative Director of the Courts shall update the assignment of designated Mount Laurel 

judges to indicate which current or retired and on-recall judges of the Superior Court shall 
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serve as members, within 60 days following the effective date of P.L.2024, c.2 (C.52:27D-

304.1 et al.).  The Administrative Director of the Courts may appoint other qualified experts 

as members if sufficient current and retired judges are unavailable.  The Administrative 

Director of the Courts shall take into consideration in making such appointments experience 

in the employment of alternative dispute resolution methods and in relevant subject matter.   

 b.  The Administrative Director of the Courts shall designate a member to serve as chair.  

The Administrative Director of the Courts shall make new appointments as needs arise for 

new appointments. 

 c.  The program, in its discretion and in accordance with Rules of Court, may consult or 

employ the services of one or more special masters or staff to assist it in rendering 

determinations, resolving disputes, and facilitating communication as required by 

subparagraph (b) of paragraph (2) of subsection f. of section 3 of P.L.2024, c.2 (C.52:27D-

304.1).  In addition, the program may incorporate any existing or newly established court 

mediation or alternative dispute resolution process to assist the program in resolving disputes 

and facilitating communication among municipalities and interested parties. 

 d.  The Administrative Director of the Courts shall establish a filing system via an Internet 

website in which the public is able to access, without cost, filings made pursuant to P.L.2024, 

c.2 (C.52:27D-304.1 et al.) and such other related filings as the Administrative Director of the 

Courts may include on the filing system. 

 e.  The Administrative Director of the Courts may assign additional responsibilities to the 

program for resolving disputes arising out of or related to the "Fair Housing Act," P.L.1985, 

c.222 (C.52:27D-301 et al.). 

 f.  The Administrative Director of the Courts shall establish procedures for the purpose of 

efficiently resolving disputes involving the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 

et al.), for circumstances in which the program is unable to address the dispute within the time 

limitations established pursuant to section 3 of P.L.2024, c.2 (C.52:27D-304.1).  As a part of the 

procedures established pursuant to this section, in order to facilitate an appropriate level of 

localized control of affordable housing decisions, for each vicinage, the Chief Justice of the 

Supreme Court shall designate a Superior Court judge who sits within the vicinage, or a retired 

judge who, during the judge’s tenure as a judge, served within the vicinage, to serve as county-

level housing judge to resolve disputes over the compliance, of fair share plans and housing 

elements of municipalities within their designated county or counties, with the "Fair Housing 

Act," P.L.1985, c.222 (C.52:27D-301 et al.), as well as disputes that arise with respect to ongoing 

compliance or noncompliance with obligations created by fair share plans, housing elements, 

and the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.).  A judge shall be permitted 

to serve as a county-level housing judge for more than one county in the same vicinage. 

 g.  The Administrative Director of the Courts shall promulgate, maintain, and apply a Code 

of Ethics that is modeled upon the Code of Judicial Conduct of the American Bar Association, 

as amended and adopted by the Supreme Court of New Jersey, and may establish additional, 

more restrictive ethical standards in order to meet the specific needs of the program and of 

county-level housing judges.   

C.52:27D-304.2  Municipal present need, 10-year round, determination of affordable housing 

obligations. 

 6. a. Municipal present need for each 10-year round of affordable housing obligations shall 

be determined by estimating the deficient housing units occupied by low- and moderate-

income households in the region, following a methodology similar to the methodology used to 

determine third round municipal present need, through the use of most recent datasets made 
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available through the federal decennial census and the American Community Survey, including 

the Comprehensive Housing Affordability Strategy dataset thereof. 

 b.  For the purpose of determining regional need for the 10-year round of low- and 

moderate-income housing obligations, running from July 1, 2025 through June 30, 2035, and 

each 10-year round thereafter: 

 (1)  The regions of the State shall be comprised as follows: 

 (a)  Region 1 shall consist of the counties of Bergen, Hudson, Passaic, and Sussex;  

 (b)  Region 2 shall consist of the counties of Essex, Morris, Union, and Warren; 

 (c)  Region 3 shall consist of the counties of Hunterdon, Middlesex, and Somerset; 

 (d)  Region 4 shall consist of the counties of Mercer, Monmouth, and Ocean; 

 (e)  Region 5 shall consist of the counties of Burlington, Camden, and Gloucester; and 

 (f)  Region 6 shall consist of the counties of Atlantic, Cape May, Cumberland, and Salem. 

 (2)  Regional prospective need for a 10-year round of low- and moderate-income housing 

obligations shall be determined through the calculation provided in this subsection.  Projected 

household change for a 10-year round in a region shall be estimated by establishing the 

household change experienced in the region between the most recent federal decennial census, 

and the second-most recent federal decennial census.  This household change, if positive, shall 

be divided by 2.5 to estimate the number of low- and moderate-income homes needed to 

address low- and moderate-income household change in the region and to determine the 

regional prospective need for a 10-year round of low- and moderate-income housing 

obligations.  If household change is zero or negative, the number of low- and moderate-income 

homes needed to address low- and moderate-income household change in the region and the 

regional prospective need shall be zero. 

C.52:27D-304.3  Present, prospective fair share obligation, low- and moderate-income 

housing, methodologies. 

 7. a. The present and prospective fair share obligation for low- and moderate-income 

housing for each municipality in the State shall be determined as described in this section.  In 

addition, the March 8, 2018 unpublished decision of the Superior Court, Law Division, Mercer 

County, In re Application of Municipality of Princeton shall be referenced as to datasets and 

methodologies that are not explicitly addressed by this section.  These determinations of 

municipal present and prospective need shall be based on a determination of the present and 

prospective regional need for low- and moderate-income housing, established pursuant to 

section 6 of P.L.2024, c.2 (C.52:27D-304.2).  These calculations of municipal present and 

prospective need shall use necessary datasets that are updated to the greatest extent practicable.   

 b. A municipality’s present need obligation shall be determined by estimating the existing

deficient housing units currently occupied by low- and moderate-income households within 

the municipality, following a methodology comparable to the methodology used to determine 

third round present need, through the use of datasets made available through the federal 

decennial census and the American Community Survey, including the Comprehensive Housing 

Affordability Strategy dataset thereof.   

 c. A municipality’s prospective fair share obligation of the regional prospective need for

the upcoming 10-year round shall be determined in accordance with this subsection:   

 (1)  If a municipality is a qualified urban aid municipality, the municipality shall be exempt 

from responsibility for any fair share prospective need obligation for the upcoming 10-year 

round.  For the purposes of this section, a municipality is a qualified urban aid municipality if 

the municipality, as of July 1 of the year prior to the beginning of a new round, is designated 
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by the department, pursuant to P.L.1978, c.14 (C.52:27D-178 et seq.), to receive State aid and 

the municipality meets at least one of the following criteria: 

 (a)  The ratio of substandard existing deficient housing units currently occupied by low- 

and moderate-income households within the municipality, compared to all existing housing in 

the municipality, is greater than the equivalent ratio in the region; 

 (b)  The municipality has a population density greater than 10,000 persons per square mile 

of land area; or  

 (c)  The municipality has a population density of more than 6,000, but less than 10,000 

persons per square mile of land area, and less than five percent vacant parcels not used as 

farmland, as measured by the average of: 

 (i)  The number of vacant land parcels in the municipality as a percentage of the total 

number of parcels in the municipality; and  

 (ii)  The valuation of vacant land in the municipality as a percentage of total valuations in 

the municipality.   

(2) A municipality’s equalized nonresidential valuation factor shall be determined. To

determine this factor, the changes in nonresidential property valuations in the municipality, 

since the beginning of the round preceding the round being calculated, shall be calculated using 

data published by the Division of Local Government Services in the department.  For the 

purposes of this paragraph, the beginning of the round of affordable housing obligations 

preceding the fourth round shall be the beginning of the gap period in 1999.  The change in 

the municipality’s nonresidential valuations shall be divided by the regional total change in

nonresidential valuations to determine the municipality’s share of the regional change as the

equalized nonresidential valuation factor.   

(3) A municipality’s income capacity factor shall be determined. This factor shall be

determined by calculating the average of the following measures:  

 (a)  The municipal share of the regional sum of the differences between the median 

municipal household income, according to the most recent American Community Survey Five-

Year Estimates, and an income floor of $100 below the lowest median household income in 

the region; and  

 (b)  The municipal share of the regional sum of the differences between the median 

municipal household incomes and an income floor of $100 below the lowest median household 

income in the region, weighted by the number of the households in the municipality. 

(4) A municipality’s land capacity factor shall be determined. This factor shall be

determined by estimating the area of developable land in the municipality’s boundaries, and

regional boundaries, that may accommodate development through the use of the "land use / 

land cover data" most recently published by the Department of Environmental Protection, data 

from the American Community Survey and Comprehensive Housing Affordability Strategy 

dataset thereof, MOD-IV Property Tax List data from the Division of Taxation in the 

Department of the Treasury, and construction permit data from the Department of Community 

Affairs and weighing such land based on the planning area type in which such land is located.  

After the weighing factors are applied, the sum of the total developable land area that may 

accommodate development in the municipality and in the region shall be determined.  The 

municipality’s share of its region’s developable land shall be its land capacity factor.  

Developable  land that may accommodate development shall be weighted based on the 

planning area type in which such land is located, as designated pursuant to P.L.1985, c.398 

(C.52:18A-196 et seq.), P.L.1979, c.111 (C.13:18A-1 et seq.), or P.L.2004, c.120 (C.13:20-1 

et seq.), as follows: 

 (a)  Planning Area 1 (Metropolitan) shall have a weighting factor of 1.0; 
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 (b)  Planning Area 2 (Suburban) shall have a weighting factor of 1.0;  

 (c)  Planning Area 3 (Fringe) shall have a weighting factor of 0.5; 

 (d)  Planning Area 4 (Rural) shall have a weighting factor of 0.0; 

 (e)  Planning Area 5 (Environmentally Sensitive) shall have a weighting factor of 0.0;  

 (f)  Centers in Planning Areas 1 and 2 shall have a weighting factor of 1.0; 

 (g)  Centers in Planning Areas 3, 4, and 5 shall have a weighting factor of 0.5; 

 (h)  Pinelands Regional Growth Area shall have a weighting factor of 0.5; 

 (i)  Pinelands Town shall have a weighting factor of 0.5; 

 (j)  All other Pinelands shall have a weighting factor of 0.0; 

 (k)  Meadowlands shall have a weighting factor of 1.0; 

 (l)  Meadowlands Center shall have a weighting factor of 1.0; 

 (m)  Highlands Preservation Area shall have a weighting factor of 0.0; 

 (n)  Highlands Planning Area Existing Community Zone  and Highlands Designated Center 

in a Highlands-conforming municipality, as determined by the Highlands Water Protection and 

Planning Council pursuant to the list provided to the department pursuant to subsection d. of 

section 3 of P.L.2024, c.2 (C.52:27D-304.1), shall have a weighting factor of 1.0; 

 (o)  Highlands Planning Area, State-designated sewer service area, Highlands municipality 

that is not a Highlands-conforming municipality as determined by the Highlands Water 

Protection and Planning Council pursuant to the list provided to the department pursuant to 

subsection d. of section 3 of P.L.2024, c.2 (C.52:27D-304.1), shall have a weighting factor of 

1.0; and 

 (p)  All other Highlands Planning Areas shall have a weighting factor of 0.0.  

 (5) The equalized nonresidential valuation factor, income capacity factor, and land capacity 

factor, determined in paragraphs (2), (3), and (4) of this subsection, shall be averaged to yield 

the municipality’s average allocation factor for distributing gross regional prospective need to

the municipality.  The regional prospective need shall then be multiplied by the municipality’s

average allocation factor to determine the municipality’s gross prospective need for the 10-

year round. 

 8.  Section 4 of P.L.1995, c.244 (C.2A:50-56) is amended to read as follows: 

C.2A:50-56  Notice of intention to foreclose. 

 4.  a.  Upon failure to perform any obligation of a residential mortgage by the residential 

mortgage debtor and before any residential mortgage lender may accelerate the maturity of any 

residential mortgage obligation and commence any foreclosure or other legal action to take 

possession of the residential property which is the subject of the mortgage, the residential 

mortgage lender shall give a notice of intention, which shall include a notice of the right to 

cure the default as provided in section 5 of P.L.1995, c.244 (C.2A:50-57), at least 30 days, but 

not more than 180 days, in advance of such action as provided in this section, to the residential 

mortgage debtor, and, if the mortgage is secured by a residence for which a restriction on 

affordability was recorded in the county in which the property is located, the clerk of the 

municipality in which the subject property is located, the municipal housing liaison, if one has 

been appointed by the municipality.  For the purposes of this section, "restriction on 

affordability" means any conditions recorded with a mortgage or a deed which would limit the 

sale of such property to income qualified households pursuant to the rules adopted to effectuate 

the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.). 

 b. Notice of intention to take action as specified in subsection a. of this section shall be in 

writing, provided to the Department of Community Affairs in accordance with subsection a. 
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of section 2 of P.L.2019, c.134 (C.46:10B-49.2), sent to the debtor by registered or certified 

mail, return receipt requested, at the debtor's last known address, and, if different, to the 

address of the property which is the subject of the residential mortgage.  The notice is deemed 

to have been effectuated on the date the notice is delivered in person or mailed to the party.  

 c. The written notice shall clearly and conspicuously state in a manner calculated to make 

the debtor aware of the situation: 

 (1) the particular obligation or real estate security interest; 

 (2) the nature of the default claimed; 

 (3) the right of the debtor to cure the default as provided in section 5 of P.L.1995, c.244 

(C.2A:50-57); 

 (4) what performance, including what sum of money, if any, and interest, shall be tendered 

to cure the default as of the date specified under paragraph (5) of this subsection c.;  

 (5) the date by which the debtor shall cure the default to avoid initiation of foreclosure 

proceedings, which date shall not be less than 30 days after the date the notice is effective, 

and the name and address and phone number of a person to whom the payment or tender shall 

be made; 

 (6) that if the debtor does not cure the default by the date specified under paragraph (5) of 

this subsection c., the lender may take steps to terminate the debtor's ownership in the property 

by commencing a foreclosure suit in a court of competent jurisdiction; 

 (7) that if the lender takes the steps indicated pursuant to paragraph (6) of this subsection 

c., a debtor shall still have the right to cure the default pursuant to section 5 of P.L.1995, c.244 

(C.2A:50-57), but that the debtor shall be responsible for the lender's court costs and attorneys' 

fees in an amount not to exceed that amount permitted pursuant to the Rules Governing the 

Courts of the State of New Jersey; 

 (8) the right, if any, of the debtor to transfer the real estate to another person subject to the 

security interest and that the transferee may have the right to cure the default as provided in 

P.L.1995, c.244 (C.2A:50-53 et seq.), subject to the mortgage documents; 

 (9) that the debtor is advised to seek counsel from an attorney of the debtor's own choosing 

concerning the debtor's residential mortgage default situation, and that, if the debtor is unable 

to obtain an attorney, the debtor may communicate with the New Jersey Bar Association or 

Lawyer Referral Service in the county in which the residential property securing the mortgage 

loan is located; and that, if the debtor is unable to afford an attorney, the debtor may 

communicate with the Legal Services Office in the county in which the property is located;  

 (10)  the possible availability of financial assistance for curing a default from programs 

operated by the State or federal government or nonprofit organizations, if any, as identified by 

the Commissioner of Banking and Insurance and, if the property is subject to restrictions on 

affordability, the address and phone number of the municipal affordable housing liaison and 

of the New Jersey Housing and Mortgage Finance Agency.  This requirement shall be satisfied 

by attaching a list of such programs promulgated by the commissioner; 

 (11)  the name and address of the lender and the telephone number of a representative of 

the lender whom the debtor may contact if the debtor disagrees with the lender's assertion that 

a default has occurred or the correctness of the mortgage lender's calculation of the amount 

required to cure the default;  

 (12)  that if the lender takes the steps indicated pursuant to paragraph (6) of this subsection, 

the debtor has the option to participate in the Foreclosure Mediation Program following the 

filing of a mortgage foreclosure complaint by initiating mediation pursuant to paragraph (2) of 

subsection a. of section 4 of P.L.2019, c.64 (C.2A:50-77).  Notice of the option to participate 

in the Foreclosure Mediation Program shall adhere to the requirements of section 3 of 
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P.L.2019, c.64 (C.2A:50-76) and any court rules, procedures, or guidelines adopted by the 

Supreme Court; 

 (13)  that the debtor is entitled to housing counseling, at no cost to the debtor, through the 

Foreclosure Mediation Program established by the New Jersey Judiciary, including 

information on how to contact the program;  

 (14)  that if the property which is the subject of the mortgage has more than one dwelling 

unit but less than five, one of which is occupied by the debtor or a member of the debtor's 

immediate family as the debtor's or member's residence at the time the loan is originated, and 

is not properly maintained and meets the necessary conditions for receivership eligibility, 

established pursuant to section 4 of the "Multifamily Housing Preservation and Receivership 

Act," P.L.2003, c.295 (C.2A:42-117), the residential mortgage lender shall file an order to 

show cause to appoint a receiver; and 

 (15)  that the lender is either licensed in accordance with the "New Jersey Residential 

Mortgage Lending Act," sections 1 through 39 of P.L.2009, c.53 (C.17:11C-51 through 

C.17:11C-89) or exempt from licensure under the act in accordance with applicable law. 

 d. The notice of intention to foreclose required to be provided pursuant to this section 

shall not be required if the debtor has voluntarily surrendered the property which is the subject 

of the residential mortgage. 

 e. The duty of the lender under this section to serve notice of intention to foreclose is 

independent of any other duty to give notice under the common law, principles of equity, State 

or federal statute, or rule of court and of any other right or remedy the debtor may have as a 

result of the failure to give such notice. 

 f. Compliance with this section and subsection a. of section 2 of P.L.2019, c.134 

(C.46:10B-49.2) shall be set forth in the pleadings of any legal action referred to in this section.  

If the plaintiff in any complaint seeking foreclosure of a residential mortgage alleges that the 

property subject to the residential mortgage has been abandoned or voluntarily surrendered, 

the plaintiff shall plead the specific facts upon which this allegation is based. 

 g. If more than 180 days have elapsed since the date the notice required pursuant to this 

section is sent, and any foreclosure or other legal action to take possession of the residential 

property which is the subject of the mortgage has not yet been commenced, the lender shall 

send a new written notice at least 30 days, but not more than 180 days, in advance of that action.  

 h. If the property which is the subject of the notice of intention to foreclose has more than 

one dwelling unit but less than five, one of which is occupied by the debtor or a member of the 

debtor's immediate family as the debtor's or member's residence at the time the loan is 

originated, and is not properly maintained and meets the necessary conditions for receivership 

eligibility, established pursuant to section 4 of the "Multifamily Housing Preservation and 

Receivership Act," P.L.2003, c.295 (C.2A:42-117), the residential mortgage lender shall file 

an order to show cause to appoint a receiver. 

 9.  Section 2 of P.L.2005, c.306 (C.5:18-2) is amended to read as follows: 

C.5:18-2  Grants to assist low-income families. 

 2.  The New Jersey Council on Physical Fitness and Sports, established under P.L.1999, 

c.265 (C.26:1A-37.5 et seq.) is authorized to provide grants to assist low-income families in 

purchasing the protective eyewear.  As used in this section, a "low-income family" means a 

family which qualifies for low-income housing under the standards promulgated by the New 

Jersey Housing and Mortgage Finance Agency pursuant to the "Fair Housing Act," P.L.1985, 

c.222 (C.52:27D-301 et al.). 
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 10.  Section 25 of P.L.2004, c.120 (C.13:20-23) is amended to read as follows: 

C.13:20-23  Regional master plan considered in allocation of prospective fair housing share.  

 25. a. The  regional master plan shall be taken into account as part of the determination of 

obligations pursuant to the method in section 7 of P.L.2024, c.2 (C.52:27D-304.3) regarding 

the allocation of the prospective fair share of the housing need under the "Fair Housing Act," 

P.L.1985, c.222 (C.52:27D-301 et al.) for any fair share period subsequent to the effective date 

of P.L.2024, c.2 (C.52:27D-304.1 et al.) if a municipality is in the Highlands Region. 

 b. Nothing in P.L.2004, c.120 (C.13:20-1 et al.) shall affect protections provided through 

a grant of substantive certification or a judgment of repose granted prior to August 10, 2004. 

 11.  Section 5 of P.L.2009, c.53 (C.17:11C-55) is amended to read as follows: 

C.17:11C-55  Inapplicability of act. 

 5.  The requirements of this act shall not apply to: 

 a. Depository institutions; but subsidiaries and service corporations of these institutions 

shall not be exempt.  A depository institution may register with the department for the purpose 

of sponsoring individuals, licensed as mortgage loan originators subject to subparagraph (b) 

of paragraph (1) of subsection c. of section 4 of P.L.2009, c.53 (C.17:11C-54), provided that 

such registered entity obtains and maintains bond coverage for mortgage loan originators 

consistent with section 13 of P.L.2009, c.53 (C.17:11C-63).  A depository institution registered 

with the department in accordance with this subsection a. shall otherwise remain exempt from 

the licensing requirements of P.L.2009, c.53 (C.17:11C-51 et seq.).  

 b. A registered mortgage loan originator that is registered under the federal "Secure and 

Fair Enforcement for Mortgage Licensing Act of 2008," title V of Pub.L.110-289 (12 U.S.C. 

s.5101 et seq.). 

 c. A licensed attorney who negotiates the terms of a residential mortgage loan on behalf 

of a client as an ancillary matter to the attorney's representation of the client, unless the 

attorney is compensated by a residential mortgage lender, residential mortgage broker, or 

mortgage loan originator. 

 d. A person licensed as a real estate broker or salesperson pursuant to R.S.45:15-1 et seq., 

and not engaged in the business of a residential mortgage lender or residential mortgage broker.  

Any person holding a license under this act as a residential mortgage lender or broker shall be 

exempt from the licensing and other requirements of R.S.45:15-1 et seq. in the performance of 

those functions authorized by this act. 

 e. Any employer, other than a residential mortgage lender, who provides residential 

mortgage loans to his employees as a benefit of employment which are at an interest rate which 

is not in excess of the usury rate in existence at the time the loan is made, as established in 

accordance with the law of this State, and on which the borrower has not agreed to pay, directly 

or indirectly, any charge, cost, expense or any fee whatsoever, other than that interest.  

 f. The State of New Jersey or a municipality, or any agency or instrumentality thereof, 

which, in accordance with a housing element that has previously received substantive 

certification from the Council on Affordable Housing, or a judgment of repose or other court 

approval, pursuant to the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.), or in 

fulfillment of a regional contribution agreement with a municipality that has received a 

certification, employs or proposes to employ municipally generated funds, funds obtained 

through any State or federal subsidy, or funds acquired by the municipality under a regional 

contribution agreement, to finance the provision of affordable housing by extending loans or 
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advances, the repayment of which is secured by a lien, subordinate to any prior lien, upon the 

property that is to be rehabilitated. 

 g. Any individual who offers or negotiates terms of a residential mortgage loan: 

 (1) with or on behalf of an immediate family member; or 

 (2) secured by a dwelling that serves as the individual's residence. 

 h. Any person who, during a calendar year takes three or fewer residential mortgage loan 

applications or offers or negotiates the terms of three or fewer residential mortgage loans or 

makes three or fewer residential mortgage loans related to manufactured housing structures 

which are:  

 (1) titled by the New Jersey Motor Vehicle Commission;  

 (2) located in a mobile home park as defined in subsection e. of section 3 of P.L.1983, 

c.400 (C.54:4-1.4); and  

 (3) exempt from taxation as real property pursuant to subsection b. of section 4 of P.L.1983, 

c.400 (C.54:4-1.5). 

 i. A bona fide not for profit entity and any individuals directly employed by that entity, 

so long as the entity maintains its tax exempt status under Section 501(c)(3) of the Internal 

Revenue Code of 1986 and otherwise meets the definition of "bona fide not for profit entity" 

in section 3 of P.L.2009, c.53 (C.17:11C-53), as periodically determined by the department in 

accordance with rules established by the commissioner. 

 12.  Section 2 of P.L.1991, c.465 (C.39:4-10.2) is amended to read as follows: 

C.39:4-10.2  Violations, warnings, fines; "Bicycle and Skating Safety Fund." 

 2.  a.  A person who violates a requirement of this act shall be warned of the violation by 

the enforcing official.  The parent or legal guardian of that person also may be fined a 

maximum of $25 for the person's first offense and a maximum of $100 for a subsequent offense 

if it can be shown that the parent or guardian failed to exercise reasonable supervision or 

control over the person's conduct.  Penalties provided in this section for a failure to wear a 

helmet may be waived if an offender or his parent or legal guardian presents suitable proof 

that an approved helmet was owned at the time of the violation or has been purchased since 

the violation occurred.   

 b. All money collected as fines under subsection a. of this section and subsection a. of 

section 2 of P.L.1997, c.411 (C.39:4-10.6) shall be deposited in a nonlapsing revolving fund 

to be known as the "Bicycle and Skating Safety Fund."  Interest earned on money deposited in 

the fund shall accrue to the fund.  Money in the fund shall be utilized by the director to provide 

educational programs devoted to bicycle, roller skating and skateboarding safety.  If the 

director determines that sufficient money is available in the fund, he also may use, in a manner 

prescribed by rule and regulation, the money to assist low-income families in purchasing 

approved bicycle helmets.  For the purposes of this subsection, "low-income family" means a 

family which qualifies for low-income housing under the standards promulgated by the New 

Jersey Housing and Mortgage Finance Agency pursuant to the provisions of P.L.1985, c.222 

(C.52:27D-301 et seq.). 

 13.  Section 33 of P.L.2008, c.46 (C.40:55D-8.2) is amended to read as follows: 

C.40:55D-8.2  Findings, declarations relative to Statewide non-residential development fees. 

 33.  The Legislature finds and declares: 
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 a.  The collection of development fees from builders of residential and non-residential 

properties has been authorized by the court through the powers established pursuant to the 

"Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.).  Due to the Legislature’s

determination that the role of the Council on Affordable Housing has not developed in practice 

as intended, the Legislature further determines that authority relating to rulemaking on the 

collection of residential and non-residential development fees is appropriately delegated to the 

Department of Community Affairs, given the department’s existing roles related to local

government finance and the funding and financing of affordable housing throughout the State.  

 b.  New Jersey's land resources are becoming more scarce, while its redevelopment needs 

are increasing.  In order to balance the needs of developing and redeveloping communities, a 

reasonable method of providing for the housing needs of low-, moderate-, and middle-income 

households, without mandating the inclusion of housing in every non-residential project, must 

be established. 

 c.  A Statewide non-residential development fee program, which permits municipalities  that 

have obtained or are in the process of seeking compliance certification to retain these fees for 

use in the municipality will provide a fair and balanced funding method to address the State's 

affordable housing needs, while providing an incentive to all municipalities to obtain 

compliance certification. 

 d.  Whereas, pursuant to P.L.1977, c.110 (C.5:12-1 et seq.), organizations are directed to 

invest in the Casino Reinvestment Development Authority to ensure that the development of 

housing for families of low and moderate income shall be provided.  The Casino Reinvestment 

Development Authority shall work to effectuate the purpose and intent of P.L.1985, c.222 

(C.52:27D-301 et al.). 

 e.  (Deleted by amendment P.L.2024, c.2) 

 f.  The negative impact of a State policy that over-relies on a municipal fee structure and of 

State programs that require a municipality to impose fees and charges on developers must be 

balanced against any public good expected from such regulation.  It is undisputable that the 

charging of fees at high levels dissuades commerce from locating within a State or municipality 

or locality and halts non-residential and residential development, and these ill effects directly 

increase the overall costs of housing, and could impede the constitutional obligation to provide 

for a realistic opportunity for housing for families at all income levels. 

 14.  Section 34 of P.L.2008, c.46 (C.40:55D-8.3) is amended to read as follows: 

C.40:55D-8.3  Definitions relative to Statewide non-residential development fees. 

 34.  As used in sections 32 through 38 of P.L.2008, c.46 (C.40:55D-8.1 through C.40:55D-8.7): 

 "Construction" means new construction and additions, but does not include alterations, 

reconstruction, renovations, and repairs as those terms are defined under the State Uniform 

Construction Code promulgated pursuant to the "State Uniform Construction Code Act," 

P.L.1975, c.217 (C.52:27D-119 et seq.). 

 "Commissioner" means the Commissioner of Community Affairs. 

 "Department" means the Department of Community Affairs. 

 "Developer" means the legal or beneficial owner or owners of a lot or of any land proposed 

to be included in a proposed development, including the holder of an option or contract to 

purchase, or other person having an enforceable proprietary interest in such land.  

 "Equalized assessed value" means the assessed value of a property divided by the current 

average ratio of assessed to true value for the municipality in which the property is situated, 

                                                                                                                                                                                               MER-L-001778-24   10/03/2024 3:13:30 PM   Pg 53 of 100   Trans ID: LCV20242555593 



P.L. 2024, CHAPTER 2 
22 

as determined in accordance with sections 1, 5, and 6 of P.L.1973, c.123 (C.54:1-35a through 

C.54:1-35c). 

 "Mixed-use development" means any development which includes both a non-residential 

development component and a residential development component, and shall include 

developments for which (1) there is a common developer for both the residential development 

component and the non-residential development component, provided that for purposes of this 

definition, multiple persons and entities may be considered a common developer if there is a 

contractual relationship among them obligating each entity to develop at least a portion of the 

residential or non-residential development, or both, or otherwise to contribute resources to the 

development; and (2) the residential and non-residential developments are located on the same 

lot or adjoining lots, including but not limited to lots separated by a street, a river, or another 

geographical feature.   

 "Non-residential development" means:  (1) any building or structure, or portion thereof, 

including but not limited to any appurtenant improvements, which is designated to a use group 

other than a residential use group according to the State Uniform Construction Code 

promulgated to effectuate the "State Uniform Construction Code Act," P.L.1975, c.217 

(C.52:27D-119 et seq.), including any subsequent amendments or revisions thereto; (2) hotels, 

motels, vacation timeshares, and child-care facilities; and (3) the entirety of all continuing care 

facilities within a continuing care retirement community which is subject to the "Continuing 

Care Retirement Community Regulation and Financial Disclosure Act," P.L.1986, c.103 

(C.52:27D-330 et seq.). 

 "Non-residential development fee" means the fee authorized to be imposed pursuant to 

sections 32 through 38 of P.L.2008, c.46 (C.40:55D-8.1 through C.40:55D-8.7).  

 "Relating to the provision of housing" shall be liberally construed to include the 

construction, maintenance, or operation of housing, including but not limited to the provision 

of services to such housing and the funding of any of the above. 

 "Spending plan" means a method of allocating funds collected and to be collected pursuant 

to an approved municipal development fee ordinance, or pursuant to P.L.2008, c.46 

(C.52:27D-329.1 et al.) for the purpose of meeting the housing needs of low- and moderate-

income individuals. 

 "Treasurer" means the Treasurer of the State of New Jersey.  

 15.  Section 35 of P.L.2008, c.46 (C.40:55D-8.4) is amended to read as follows: 

C.40:55D-8.4  Fee imposed on construction resulting in non-residential development; 

exemptions. 

 35.  a.  Beginning on the effective date of P.L.2008, c.46 (C.52:27D-329.1 et al.), a fee is 

imposed on all construction resulting in non-residential development, as follows: 

 (1)  A fee equal to two and one-half percent of the equalized assessed value of the land and 

improvements, for all new non-residential construction on an unimproved lot or lots; or 

 (2)  A fee equal to two and one-half percent of the increase in equalized assessed value, of 

the additions to existing structures to be used for non-residential purposes. 

 b.  All non-residential construction of buildings or structures on property used by churches, 

synagogues, mosques, and other houses of worship, and property used for educational 

purposes, which is tax-exempt pursuant to R.S.54:4-3.6, shall be exempt from the imposition 

of a non-residential development fee pursuant to this section, provided that the property 

continues to maintain its tax exempt status under that statute for a period of at least three years 
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from the date of issuance of the certificate of occupancy.  In addition, the following shall be 

exempt from the imposition of a non-residential development fee:   

 (1)  parking lots and parking structures, regardless of whether the parking lot or parking 

structure is constructed in conjunction with a non-residential development, such as an office 

building, or whether the parking lot is developed as an independent non-residential development; 

 (2)  any non-residential development which is an amenity to be made available to the 

public, including, but not limited to, recreational facilities, community centers, and senior 

centers, which are developed in conjunction with or funded by a non-residential developer; 

 (3)  non-residential construction resulting from a relocation of or an on-site improvement 

to a nonprofit hospital or a nursing home facility;  

 (4)  projects that are located within a specifically delineated urban transit hub, as defined 

pursuant to section 2 of P.L.2007, c.346 (C.34:1B-208); 

 (5)  projects that are located within an eligible municipality, as defined under section 2 of 

P.L.2007, c.346 (C.34:1B-208), when a majority of the project is located within a one-half 

mile radius of the midpoint of a platform area for a light rail system; and 

 (6)  projects determined by the New Jersey Transit Corporation to be consistent with a transit 

village plan developed by a transit village designated by the Department of Transportation.  

 A developer of a non-residential development exempted from the non-residential 

development fee pursuant to this section shall be subject to it at such time the basis for the 

exemption set forth in this subsection no longer applies, and shall make the payment of the non-

residential development fee, in that event, within three years after that event or after the issuance 

of the final certificate of occupancy of the non-residential development whichever is later. 

 For purposes of this subsection, "recreational facilities and community center" means any 

indoor or outdoor buildings, spaces, structures, or improvements intended for active or passive 

recreation, including but not limited to ball fields, meeting halls, and classrooms, 

accommodating either organized or informal activity; and "senior center" means any 

recreational facility or community center with activities and services oriented towards serving 

senior citizens. 

 If a property which was exempted from the collection of a non-residential development fee 

thereafter ceases to be exempt from property taxation, the owner of the property shall remit 

the fees required pursuant to this section within 45 days of the termination of the property tax 

exemption.  Unpaid non-residential development fees under these circumstances may be 

enforceable by the municipality as a lien against the real property of the owner.  

 c.  (1)  Unless authorized to pay directly to the municipality in which the non-residential 

construction is occurring in accordance with paragraph (2) of this subsection, developers shall 

pay non-residential development fees imposed pursuant to P.L.2008, c.46 (C.52:27D-329.1 et 

al.) to the Treasurer, in accordance with subsection g. of this section in a manner and on such 

forms as required by the Treasurer, provided that a certified proof concerning the payment 

shall be furnished by the Treasurer, to the municipality. 

 (2)  The department shall maintain on its Internet website a list of each municipality that is 

authorized to use the development fees collected pursuant to this section and that has a 

confirmed status of compliance with the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 

et al.) or is in the process of seeking compliance certification, which compliance shall include 

a spending plan pursuant to section 8 of P.L.2008, c.46 (C.52:27D-329.2) for all development 

fees collected. 

 (3)  No later than 180 days following the enactment of P.L.2024, c.2 (C.52:27D-304.1 et 

al.), any municipality that is or has been authorized to retain and expend non-residential 

development fees shall provide the department with a detailed accounting of all such fees that 
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have been collected and expended since the inception of the municipal authorization to collect 

and retain said fees.  

 (4)  Beginning with the year after the enactment of P.L.2024, c.2 (C.52:27D-304.1 et al.), 

by February 15, every municipality that is or has been authorized to retain and expend non-

residential development fees shall provide the department with a detailed accounting of all 

such fees that have been collected and expended previous year. 

 d. The payment of non-residential development fees required pursuant to sections 32 

through 38 of P.L.2008, c.46 (C.40:55D-8.1 through C.40:55D-8.7) shall be made prior to the 

issuance of a certificate of occupancy for such development.  A final certificate of occupancy 

shall not be issued for any non-residential development until such time as the fee imposed 

pursuant to this section has been paid by the developer.  A non-residential developer may 

deposit with the appropriate entity the development fees as calculated by the municipality 

under protest, and the local code enforcement official shall thereafter issue the certificate of 

occupancy provided that the construction is otherwise eligible for a certificate of occupancy.  

 e. The construction official responsible for the issuance of a building permit shall notify 

the local tax assessor of the issuance of the first building permit for a development which may 

be subject to a non-residential development fee.  Within 90 days of receipt of that notice, the 

municipal tax assessor, based on the plans filed, shall provide an estimate of the equalized 

assessed value of the non-residential development.  The construction official responsible for 

the issuance of a final certificate of occupancy shall notify the local assessor of any and all 

requests for the scheduling of a final inspection on property which may be subject to a non-

residential development fee.  Within 10 business days of a request for the scheduling of a final 

inspection, the municipal assessor shall confirm or modify the previously estimated equalized 

assessed value of the improvements of the non-residential development in accordance with the 

regulations adopted by the Treasurer pursuant to P.L.1971, c.424 (C.54:1-35.35); calculate the 

non-residential development fee pursuant to sections 32 through 38 of P.L.2008, c.46 

(C.40:55D-8.1 through C.40:55D-8.7); and thereafter notify the developer of the amount of the 

non-residential development fee.  Should the municipality fail to determine or notify the 

developer of the amount of the non-residential development fee within 10 business days of the 

request for final inspection, the developer may estimate the amount due and pay that estimated 

amount consistent with the dispute process set forth in subsection b. of section 37 of P.L.2008, 

c.46 (C.40:55D-8.6).  Upon tender of the estimated non-residential development fee, provided 

the developer is in full compliance with all other applicable laws, the municipality shall issue 

a final certificate of occupancy for the subject property.  Failure of the municipality to comply 

with the timeframes or procedures set forth in this subsection may subject it to penalties to be 

imposed by the commissioner; any penalties so imposed shall be deposited into the "New 

Jersey Affordable Housing Trust Fund" established pursuant to section 20 of P.L.1985, c.222 

as amended by section 17 of P.L.2008, c.46 (C.52:27D-320). 

 A developer of a mixed-use development shall be required to pay the Statewide non-

residential development fee relating to the non-residential development component of a mixed-

use development subject to the provisions of P.L.2008, c.46 (C.52:27D-329.1 et al.). 

 Non-residential construction which is connected with the relocation of the facilities of a 

for-profit hospital shall be subject to the fee authorized to be imposed under this section to the 

extent of the increase in equalized assessed valuation in accordance with regulations to be 

promulgated by the Director of the Division of Taxation, Department of the Treasury.  

 f. Any municipality that is not in compliance with the requirements established pursuant 

to sections 32 through 38 of P.L.2008, c.46 (C.40:55D-8.1 through C.40:55D-8.7), or 

regulations of the commissioner adopted thereto, may be subject to forfeiture of any or all 
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funds remaining within its municipal development trust fund.  Any funds so forfeited shall be 

deposited into the New Jersey Affordable Housing Trust Fund established pursuant to section 

20 of P.L.1985, c.222 as amended by section 17 of P.L.2008, c.46 (C.52:27D-320). 

 g. The Treasurer shall credit to the "Urban Housing Assistance Fund," established 

pursuant to section 13 of P.L.2008, c.46 (C.52:27D-329.7) annually from the receipts of the 

fees authorized to be imposed pursuant to this section an amount equal to $20 million; all 

receipts in excess of this amount shall be deposited into the "New Jersey Affordable Housing 

Trust Fund," established pursuant to section 20 of P.L.1985, c.222 as amended by section 17 

of P.L.2008, c.46 (C.52:27D-320), to be used for the purposes of that fund. 

 The Treasurer shall adopt such regulations as necessary to effectuate sections 32 through 

38 of P.L.2008, c.46 (C.40:55D-8.1 through C.40:55D-8.7), in accordance with the 

"Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.). 

 16.  Section 36 of P.L.2008, c.46 (C.40:55D-8.5) is amended to read as follows: 

C.40:55D-8.5  Regulations. 

 36. a. The commissioner shall promulgate, in accordance with the provisions of the 

"Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.), such regulations as are 

necessary for the prompt and effective implementation of the provisions and purposes of  

section 8 of P.L.2008, c.46 (C.52:27D-329.2), including, but not limited to, provisions for the 

payment of any necessary administrative costs related to the assessment of properties and 

collection of any development fees by a municipality.   

 b.  The commissioner shall adopt and promulgate, in accordance with the provisions of the 

"Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.), such regulations as are 

necessary for the effectuation of P.L.2008, c.46 (C.52:27D-329.1 et al.), including but not 

limited to, regulations necessary for the establishment, implementation, review, monitoring, 

and enforcement of a municipal affordable housing trust fund and spending plan.  

 17.  Section 38 of P.L.2008, c.46 (C.40:55D-8.7) is amended to read as follows: 

C.40:55D-8.7  Certain local ordinances void. 

 38.  a.  Except as expressly provided in P.L.2008, c.46 (C.52:27D-329.1 et al.), including 

subsection b. of this section, any provision of a local ordinance which imposes a fee for the 

development of affordable housing upon a developer of non-residential property, including 

any and all development fee ordinances adopted in accordance with any regulations of the 

department, or any provision of an ordinance which imposes an obligation relating to the 

provision of housing affordable to low- and moderate-income households, or payment in-lieu 

of building as a condition of non-residential development, shall be void and of no effect.  A 

provision of an ordinance which imposes a development fee which is not prohibited by any 

provision of P.L.2008, c.46 (C.52:27D-329.1 et al.) shall not be invalidated by this section. 

 b. No affordable housing obligation shall be imposed concerning a mixed-use 

development that would result in an affordable housing obligation greater than that which 

would have been imposed if the residential portion of the mixed-use development had been 

developed independently of the non-residential portion of the mixed-use development. 

 c. Whenever the developer of a non-residential development regulated under P.L.1977, 

c.110 (C.5:12-1 et seq.) has made or committed itself to make a financial or other contribution 

relating to the provision of housing affordable to low- and moderate-income households, the 

non-residential development fee authorized pursuant to P.L.2008, c.46 (C.52:27D-329.1 et al.) 
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shall be satisfied through the investment obligations made pursuant to P.L.1977, c.110 (C.5:12-

1 et seq.). 

 18.  Section 39 of P.L.2009, c.90 (C.40:55D-8.8) is amended to read as follows: 

C.40:55D-8.8  Applicability of section. 

 39.  The provisions of this section shall apply only to those developments for which a fee 

was imposed pursuant to sections 32 through 38 of P.L.2008, c.46 (C.40:55D-8.1 through 

C.40:55D-8.7), known as the "Statewide Non-residential Development Fee Act." 

 a. A developer of a property that received preliminary site plan approval, pursuant to 

section 34 of P.L.1975, c.291 (C.40:55D-46), or final approval, pursuant to section 38 of 

P.L.1975, c.291 (C.40:55D-50) prior to July 17, 2008 and that was subject to the payment of 

a nonresidential development fee prior to the enactment of P.L.2009, c.90 (C.52:27D-489a et 

al.), shall be entitled to a return of any moneys paid that represent the difference between 

moneys committed prior to July 17, 2008 and monies paid on or after that date. 

 b. A developer of a non-residential project that, prior to July 17, 2008, has been referred 

to a planning board by the State, a governing body, or other public agency for review pursuant 

to section 22 of P.L.1975, c.291 (C.40:55D-31) and that was subject to the payment of a 

nonresidential development fee prior to the enactment of P.L.2009, c.90 (C.52:27D-489a et 

al.), shall be entitled to a return of any moneys paid that represent the difference between 

moneys committed prior to July 17, 2008 and moneys paid on or after that date.  

 c. If moneys are required to be returned under subsection a., b. or d. of this section, a 

claim shall be submitted, in writing, to the same entity to which the moneys were paid, within 

120 days of the effective date of P.L.2009, c.90 (C.52:27D-489a et al.).  The entity to whom 

the funds were paid shall promptly review all requests for returns, and the fees paid shall be 

returned to the claimant within 30 days of receipt of the claim for return. 

 d. A developer of a non-residential project that paid a fee imposed pursuant to sections 32 

through 38 of P.L.2008, c.46 (C.40:55D-8.1 through C.40:55D-8.7), subsequent to July 17, 

2008 but prior to the effective date of P.L.2009, c.90 (C.52:27D-489a et al.), shall be entitled 

to the return of those moneys paid, provided that the provisions of section 37 of P.L.2008, c.46 

(C.40:55D-8.6), as amended by P.L.2009, c.90 do not permit the imposition of a fee upon the 

developer of that non-residential property. 

 e.  (Deleted by amendment, P.L.2024, c.2) 

 f. A developer of a non-residential project that paid a fee imposed pursuant to sections 32 

through 38 of P.L.2008, c.46 (C.40:55D-8.1 through C.40:55D-8.7), subsequent to June 30, 

2010 but prior to the effective date of P.L.2011, c.122, shall be entitled to the return of those 

monies paid, provided that said monies have not already been expended by the municipality 

on affordable housing projects, and provided that the provisions of section 37 of P.L.2008, 

c.46 (C.40:55D-8.6), as amended by P.L.2011, c.122 do not permit the imposition of a fee 

upon the developer of that non-residential property.  If moneys are eligible to be returned under 

this subsection, a claim shall be submitted, in writing, to the same entity to which the moneys 

were paid, within 120 days of the effective date of P.L.2011, c.122.  The entity to whom the 

funds were paid shall promptly review all requests for returns, to ensure applicability of section 

37 of P.L.2008, c.46 (C.40:55D-8.6) and the fees paid shall be returned to the claimant within 

30 days of receipt of the claim for return. 
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 19.  Section 3 of P.L.1993, c.32 (C.40:55D-40.3) is amended to read as follows: 

C.40:55D-40.3  Site Improvement Advisory Board. 

 3.  a.  There is established in, but not of, the department a Site Improvement Advisory 

Board, to devise statewide site improvement standards pursuant to section 4 of  P.L.1993, c.32 

(C.40:55D-40.4). The board shall consist of the commissioner or the commissioner’s designee,

who shall be a non-voting member of the board, the Director of the Division of Codes and 

Standards in the Department of Community Affairs, who shall be a voting member of the 

board, the Executive Director of the New Jersey Housing and Mortgage Finance Agency, or 

the executive director’s designee, who shall be a voting member of the board, and nine other

voting members, to be appointed by the commissioner.  The other members shall include two 

professional planners, one of whom serves as a planner for a governmental entity or whose 

professional experience is predominantly in the public sector and who has worked in the public 

sector for at least the previous five years and the other of whom serves as a planner in private 

practice and has particular expertise in private residential development and has been involved 

in private sector planning for at least the previous five years, and one representative each from: 

 (1) The New Jersey Society of Professional Engineers; 

 (2) The New Jersey Society of Municipal Engineers; 

 (3) The New Jersey Association of County Engineers; 

 (4) The New Jersey Federation of Planning Officials; 

 (5) (Deleted by amendment, P.L.2024, c.2); 

 (6) The New Jersey Builders' Association; 

 (7) The New Jersey Institute of Technology; 

 (8) The New Jersey State League of Municipalities. 

 b. Among the members to be appointed by the commissioner who are first appointed, four 

shall be appointed for terms of two years each, four shall be appointed for terms of three years 

each, and two shall be appointed for terms of four years each.  Thereafter, each appointee shall 

serve for a term of four years.  Vacancies in the membership shall be filled in the same manner 

as original appointments are made, for the unexpired term.  The board shall select a chair from 

among its members.  Members may be removed by the commissioner for cause. 

 c. Board members shall serve without compensation, but may be entitled to 

reimbursement, from moneys appropriated or otherwise made available for the purposes of this 

act, for expenses incurred in the performance of their duties. 

 20.  Section 3 of P.L.1992, c.79 (C.40A:12A-3) is amended to read as follows: 

C.40A:12A-3  Definitions. 

 3.  As used in P.L.1992, c.79 (C.40A:12A-1 et seq.): 

 "Bonds" means any bonds, notes, interim certificates, debentures or other obligations issued 

by a municipality, county, redevelopment entity, or housing authority pursuant to P.L.1992, 

c.79 (C.40A:12A-1 et al.). 

 "Comparable, affordable replacement housing" means newly-constructed or substantially 

rehabilitated housing to be offered to a household being displaced as a result of a 

redevelopment project, that is affordable to that household based on its income under the 

guidelines established by the New Jersey Housing and Mortgage Finance Agency for 

maximum affordable sales prices or maximum fair market rents, and that is comparable to the 

household's dwelling in the redevelopment area with respect to the size and amenities of the 
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dwelling unit, the quality of the neighborhood, and the level of public services and facilities 

offered by the municipality in which the redevelopment area is located. 

 "Development" means the division of a parcel of land into two or more parcels, the 

construction, reconstruction, conversion, structural alteration, relocation, or enlargement of 

any building or other structure, or of any mining, excavation or landfill, and any use or change 

in the use of any building or other structure, or land or extension of use of land, for which 

permission may be required pursuant to the "Municipal Land Use Law," P.L.1975, c.291 

(C.40:55D-1 et seq.).  

 "Electric vehicle charging station" means an electric component assembly or cluster of 

component assemblies designed specifically to charge batteries within electric vehicles by 

permitting the transfer of electric energy to a battery or other storage device in an electric vehicle. 

 "Governing body" means the body exercising general legislative powers in a county or 

municipality according to the terms and procedural requirements set forth in the form of 

government adopted by the county or municipality.  

 "Housing authority" means a housing authority created or continued pursuant to this act. 

 "Housing project" means a project, or distinct portion of a project, which is designed and 

intended to provide decent, safe and sanitary dwellings, apartments or other living 

accommodations for persons of low and moderate income; such work or undertaking may 

include buildings, land, equipment, facilities and other real or personal property for necessary, 

convenient or desirable appurtenances, streets, sewers, water service, parks, site preparation, 

gardening, administrative, community, health, recreational, educational, welfare or other 

purposes.  The term "housing project" also may be applied to the planning of the buildings and 

improvements, the acquisition of property, the demolition of existing structures, the 

construction, reconstruction, alteration and repair of the improvements and all other work in 

connection therewith.  

 "Parking authority" means a public corporation created pursuant to the "Parking Authority 

Law," P.L.1948, c.198 (C.40:11A-1 et seq.), and authorized to exercise redevelopment powers 

within the municipality. 

 "Persons of low and moderate income" means persons or families who are, in the case of 

State assisted projects or programs, so defined by the  New Jersey Housing and Mortgage 

Finance Agency, or in the case of federally assisted projects or programs, defined as of  "low 

and very low income" by the United States Department of Housing and Urban Development. 

 "Public body" means the State or any county, municipality, school district, authority or 

other political subdivision of the State.  

 "Public electric vehicle charging station" means an electric vehicle charging station located 

at a publicly available parking space. 

 "Public housing" means any housing for persons of low and moderate income owned by a 

municipality, county, the State or the federal government, or any agency or instrumentality thereof.  

 "Public hydrogen fueling station" means publicly available equipment to store and dispense 

hydrogen fuel to vehicles according to industry codes and standards. 

 "Publicly assisted housing" means privately owned housing which receives public 

assistance or subsidy, which may be grants or loans for construction, reconstruction, 

conservation, or rehabilitation of the housing, or receives operational or maintenance subsidies 

either directly or through rental subsidies to tenants, from a federal, State or local government 

agency or instrumentality.  

 "Publicly available parking space" means a parking space that is available to, and accessible 

by, the public and may include on-street parking spaces and parking spaces in surface lots or 

parking garages, but shall not include: a parking space that is part of, or associated with, a 
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private residence; or a parking space that is reserved for the exclusive use of an individual 

driver or vehicle or for a group of drivers or vehicles, such as employees, tenants, visitors, 

residents of a common interest development, or residents of an adjacent building.  

 "Real property" means all lands, including improvements and fixtures thereon, and property 

of any nature appurtenant thereto or used in connection therewith, and every estate, interest 

and right, legal or equitable, therein, including terms for years and liens by way of judgment, 

mortgage or otherwise, and indebtedness secured by such liens.  

 "Redeveloper" means any person, firm, corporation or public body that shall enter into or 

propose to enter into a contract with a municipality or other redevelopment entity for the 

redevelopment or rehabilitation of an area in need of redevelopment, or an area in need of 

rehabilitation, or any part thereof, under the provisions of this act, or for any construction or 

other work forming part of a redevelopment or rehabilitation project.  

 "Redevelopment" means clearance, replanning, development and redevelopment; the 

conservation and rehabilitation of any structure or improvement, the construction and 

provision for construction of residential, commercial, industrial, public or other structures and 

the grant or dedication of spaces as may be appropriate or necessary in the interest of the 

general welfare for streets, parks, playgrounds, or other public purposes, including recreational 

and other facilities incidental or appurtenant thereto, in accordance with a redevelopment plan.  

 "Redevelopment agency" means a redevelopment agency created pursuant to subsection a. 

of section 11 of P.L.1992, c.79 (C.40A:12A-11) or established heretofore pursuant to the 

"Redevelopment Agencies Law," P.L.1949, c.306 (C.40:55C-1 et al.), repealed by this act, 

which has been permitted in accordance with the provisions of P.L.1992, c.79 (C.40A:12A-1 

et seq.) to continue to exercise its redevelopment functions and powers.  

 "Redevelopment area" or "area in need of redevelopment" means an area determined to be 

in need of redevelopment pursuant to sections 5 and 6 of P.L.1992, c.79 (C.40A:12A-5 and 

C.40A:12A-6) or determined heretofore to be a "blighted area" pursuant to P.L.1949, c.187 

(C.40:55-21.1 et seq.) repealed by this act, both determinations as made pursuant to the 

authority of Article VIII, Section III, paragraph 1 of the Constitution.  A redevelopment area 

may include lands, buildings, or improvements which of themselves are not detrimental to the 

public health, safety or welfare, but the inclusion of which is found necessary, with or without 

change in their condition, for the effective redevelopment of the area of which they are a part.  

 "Redevelopment entity" means a municipality or an entity authorized by the governing body 

of a municipality pursuant to subsection c. of section 4 of P.L.1992, c.79 (C.40A:12A-4) to 

implement redevelopment plans and carry out redevelopment projects in an area in need of 

redevelopment, or in an area in need of rehabilitation, or in both.  

 "Redevelopment plan" means a plan adopted by the governing body of a municipality for 

the redevelopment or rehabilitation of all or any part of a redevelopment area, or an area in 

need of rehabilitation, which plan shall be sufficiently complete to indicate its relationship to 

definite municipal objectives as to appropriate land uses, public transportation and utilities, 

recreational and municipal facilities, and other public improvements; and to indicate proposed 

land uses and building requirements in the redevelopment area or area in need of rehabilitation, 

or both.  

 "Redevelopment project" means any work or undertaking pursuant to a redevelopment plan; 

such undertaking may include any buildings, land, including demolition, clearance or removal 

of buildings from land, equipment, facilities, or other real or personal properties which are 

necessary, convenient, or desirable appurtenances, such as but not limited to streets, sewers, 

utilities, parks, site preparation, landscaping, and administrative, community, health, 
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recreational, educational, and welfare facilities, and zero-emission vehicle fueling and 

charging infrastructure.  

 "Rehabilitation" means an undertaking, by means of extensive repair, reconstruction or 

renovation of existing structures, with or without the introduction of new construction or the 

enlargement of existing structures, in any area that has been determined to be in need of 

rehabilitation or redevelopment, to eliminate substandard structural or housing conditions and 

arrest the deterioration of that area.  

 "Rehabilitation area" or "area in need of rehabilitation" means any area determined to be in 

need of rehabilitation pursuant to section 14 of P.L.1992, c.79 (C.40A:12A-14). 

 "Zero-emission vehicle" means a vehicle certified as a zero emission vehicle pursuant to the 

California Air Resources Board zero emission vehicle standards for the applicable model year, 

including but not limited to, battery electric-powered vehicles and hydrogen fuel cell vehicles. 

 "Zero-emission vehicle fueling and charging infrastructure" means infrastructure to charge 

or fuel zero-emission vehicles, including but not limited to, public electric vehicle charging 

stations and public hydrogen fueling stations. 

 21.  Section 16 of P.L.1992, c.79 (C.40A:12A-16) is amended to read as follows: 

C.40A:12A-16  Powers of municipality, county, housing authority. 

 16. a. In order to carry out the housing purposes of this act, a municipality, county, or 

housing authority may exercise the following powers, in addition to those set forth in section 

22 of P.L.1992, c.79 (C.40A:12A-22): 

 (1) Plan, construct, own, and operate housing projects; maintain, reconstruct, improve, alter, 

or repair any housing project or any part thereof; and for these purposes, receive and accept 

from the State or federal government, or any other source, funds or other financial assistance; 

 (2) Lease or rent any dwelling house, accommodations, lands, buildings, structures or 

facilities embraced in any housing project; and pursuant to the provisions of this act, establish 

and revise the rents and charges therefor; 

 (3) Acquire property pursuant to subsection i. of section 22 of P.L.1992, c.79 (C.40A:12A-22); 

 (4) Acquire, by condemnation, any land or building which is necessary for the housing 

project, pursuant to the provisions of the "Eminent Domain Act of 1971," P.L.1971, c.361 

(C.20:3-1 et seq.); 

 (5) Issue bonds in accordance with the provisions of section 29 of P.L.1992, c.79 

(C.40A:12A-29); 

 (6) Cooperate with any other municipality, private, county, State or federal entity to provide 

funds to the municipality or other governmental entity and to homeowners, tenant associations, 

nonprofit or private developers to acquire, construct, rehabilitate or operate publicly assisted 

housing, and to provide rent subsidies for persons of low and moderate income, including the 

elderly, pursuant to applicable State or federal programs; 

 (7) Encourage the use of demand side subsidy programs such as certificates and vouchers 

for low-income families and promote the use of project based certificates which provide 

subsidies for units in newly constructed and substantially rehabilitated structures, and of tenant 

based certificates which subsidize rent in existing units; 

 (8) Cooperate with any State or federal entity to secure mortgage assistance for any person 

of low or moderate income; 

 (9) Provide technical assistance and support to nonprofit organizations and private 

developers interested in constructing low- and moderate-income housing; 
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 (10) If it owns and operates public housing units, provide to the tenants public safety 

services, including protection against substance use disorder, and social services, including 

counseling and financial management, in cooperation with other agencies;  

 (11) Provide emergency shelters, transitional housing and supporting services to homeless 

families and individuals. 

 b. All housing projects, programs and actions undertaken pursuant to this act shall accord 

with the housing element of the master plan of the municipality within which undertaken, and 

with any fair share housing plan of the municipality, adopted pursuant to the "Fair Housing 

Act," P.L.1985, c.222 (C.52:27D-301 et al.). 

 22.  Section 10 of P.L.1985, c.222 (C.52:27D-310) is amended to read as follows: 

C.52:27D-310  Essential components of municipality's housing element. 

 10.  A municipality's housing element shall be designed to achieve the goal of access to 

affordable housing to meet present and prospective housing needs, with particular attention to 

low- and moderate-income housing, and shall contain at least: 

 a. An inventory of the municipality's housing stock by age, condition, purchase or rental 

value, occupancy characteristics, and type, including the number of units affordable to  low- 

and moderate-income households and substandard housing capable of being rehabilitated, and 

in conducting this inventory the municipality shall have access, on a confidential basis for the 

sole purpose of conducting the inventory, to all necessary property tax assessment records and 

information in the assessor's office, including but not limited to the property record cards;  

 b. A projection of the municipality's housing stock, including the probable future 

construction of low- and moderate-income housing, for the next ten years, taking into account, 

but not necessarily limited to, construction permits issued, approvals of applications for 

development and probable residential development of lands;  

 c. An analysis of the municipality's demographic characteristics, including but not 

necessarily limited to, household size, income level and age; 

 d. An analysis of the existing and probable future employment characteristics of the 

municipality; 

 e.  A determination of the municipality's present and prospective fair share for low- and 

moderate-income housing and its capacity to accommodate its present and prospective housing 

needs, including its fair share for low- and moderate-income housing, as established pursuant 

to section 3 of P.L.2024, c.2 (C.52:27D-304.1); 

 f. A consideration of the lands that are most appropriate for construction of low- and 

moderate-income housing and of the existing structures most appropriate for conversion to, or 

rehabilitation for, low- and moderate-income housing, including a consideration of lands of 

developers who have expressed a commitment to provide low- and moderate-income housing; 

 g. An analysis of the extent to which municipal ordinances and other local factors advance 

or detract from the goal of preserving multigenerational family continuity as expressed in the 

recommendations of the Multigenerational Family Housing Continuity Commission, adopted 

pursuant to paragraph (1) of subsection f. of section 1 of P.L.2021, c.273 (C.52:27D-329.20);  

 h.  For a municipality located within the jurisdiction of the Highlands Water Protection and 

Planning Council, established pursuant to section 4 of P.L.2004, c.120 (C.13:20-4), an analysis 

of compliance of the housing element with the Highlands Regional Master Plan of lands in the 

Highlands Preservation Area, and lands in the Highlands Planning Area for Highlands-

conforming municipalities. This analysis shall include consideration of the municipality’s

most recent Highlands Municipal Build Out Report, consideration of opportunities for 
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redevelopment of existing developed lands into inclusionary or 100 percent affordable 

housing, or both, and opportunities for 100 percent affordable housing in both the Highlands 

Planning Area and Highlands Preservation Area that are consistent with the Highlands regional 

master plan; and 

 i.  An analysis of consistency with the State Development and Redevelopment Plan, 

including water, wastewater, stormwater, and multi-modal transportation based on guidance 

and technical assistance from the State Planning Commission. 

 23.  Section 1 of P.L.1995, c.231 (C.52:27D-310.1) is amended to read as follows: 

C.52:27D-310.1  Computing municipal adjustment, exclusions. 

 1.  Any municipality that receives an adjustment of its prospective need obligations for the 

fourth round or subsequent rounds based on a lack of vacant land shall, as part of the process 

of adopting and implementing its housing element and fair share plan, identify sufficient 

parcels likely to redevelop during the current round of obligations to address at least 25 percent 

of the prospective need obligation that has been adjusted and adopt realistic zoning that allows 

for such adjusted obligation, or demonstrate why the municipality is unable to do so.  When 

computing a municipal adjustment regarding available land resources as part of the 

determination of a municipality's fair share of affordable housing, the municipality, in filing a 

housing element and fair share plan pursuant to subsection f. of section 3 of P.L.2024, c.2 

(C.52:27D-304.1), shall exclude from designating, and the process set forth pursuant to section 

3 of P.L.2024, c.2 (C.52:27D-304.1) and section 13 of P.L.1985, c.222 (C.52:27D-313) shall 

confirm was correctly excluded, as vacant land: 

 (a) any land that is owned by a local government entity that as of January 1, 1997, has 

adopted, prior to the institution of a lawsuit seeking a builder's remedy or prior to the filing 

of a petition for substantive certification of a housing element and fair share plan, a resolution 

authorizing an execution of agreement that the land be utilized for a public purpose other 

than housing; 

 (b) any land listed on a master plan of a municipality as being dedicated, by easement or 

otherwise, for purposes of conservation, park lands or open space and which is owned, leased, 

licensed, or in any manner operated by a county, municipality or tax-exempt, nonprofit 

organization including a local board of education, or by more than one municipality by joint 

agreement pursuant to P.L.1964, c.185 (C.40:61-35.1 et seq.), for so long as the entity 

maintains such ownership, lease, license, or operational control of such land; 

 (c) any vacant contiguous parcels of land in private ownership of a size which would 

accommodate fewer than five housing units based on appropriate standards pertaining to 

housing density; 

 (d) historic and architecturally important sites listed on the State Register of Historic Places 

or National Register of Historic Places prior to the date of filing a housing element and fair 

share plan pursuant to section 3 of P.L.2024, c.2 (C.52:27D-304.1) or initiation of an action 

pursuant to section 13 of P.L.1985, c.222 (C.52:27D-313); 

 (e) agricultural lands when the development rights to these lands have been purchased or 

restricted by covenant; 

 (f) sites designated for active recreation that are designated for recreational purposes in 

the municipal master plan; and 

 (g) environmentally sensitive lands where development is prohibited by any State or 

federal agency, including, but not limited to, the Highlands Water Protection and Planning 

Council, established pursuant to section 4 of P.L.2004, c.120 (C.13:20-4), for lands in the 
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Highlands Preservation Area, and lands in the Highlands Planning Area for Highlands-

conforming municipalities. 

 No municipality shall be required to utilize for affordable housing purposes land that is 

excluded from being designated as vacant land.   

 24.  Section 11 of P.L.1985, c.222 (C.52:27D-311) is amended to read as follows: 

C.52:27D-311  Provision of fair share by municipality. 

 11. a. In adopting its housing element, the municipality may provide for its fair share of 

low- and moderate-income housing by means of any technique or combination of techniques 

which provide a realistic opportunity for the provision of the fair share.  The housing element 

shall contain an analysis demonstrating that it will provide such a realistic opportunity, and 

the municipality shall establish that its land use and other relevant ordinances have been 

revised to incorporate the provisions for low- and moderate-income housing.  In preparing the 

housing element, the municipality shall consider the following techniques for providing low- 

and moderate-income housing within the municipality, as well as such other appropriate 

techniques as have been established through applicable precedent and may be employed by 

the municipality: 

 (1) Rezoning for densities necessary to assure the economic viability of any inclusionary 

developments, either through mandatory set-asides or density bonuses, as may be necessary to 

meet all or part of the municipality's fair share in accordance with the provisions of subsection 

h. of this section; 

 (2) Determination of the total residential zoning necessary to assure that the municipality's 

fair share is achieved; 

 (3) Determination of measures that the municipality will take to assure that  low- and 

moderate-income units remain affordable to  low- and moderate-income households for an 

appropriate period of not less than the period required by the regulations adopted by the 

Department of Community Affairs pursuant to section 21 of P.L.1985, c.222 (C.52:27D-321); 

 (4) A plan for infrastructure expansion and rehabilitation and conversion or redevelopment 

of unused or underutilized real property, including existing structures, if necessary to assure 

the achievement of the municipality's fair share of low- and moderate-income housing; 

 (5) Donation or use of municipally owned land or land condemned by the municipality for 

purposes of providing low- and moderate-income housing;  

 (6) Tax abatements for purposes of providing low- and moderate-income housing; 

 (7) Utilization of funds obtained from any State or federal subsidy toward the construction 

of low- and moderate-income housing; 

 (8) Utilization of municipally generated funds toward the construction of low- and 

moderate-income housing; and 

 (9) The purchase of privately owned real property used for residential purposes at the value 

of all liens secured by the property, excluding any tax liens, notwithstanding that the total 

amount of debt secured by liens exceeds the appraised value of the property, pursuant to 

regulations promulgated by the Commissioner of Community Affairs pursuant to subsection 

b. of section 41 of P.L.2000, c.126 (C.52:27D-311.2). 

 b. The municipality may provide for a phasing schedule for the achievement of its fair 

share of low- and moderate-income housing. 

 c. (Deleted by amendment, P.L.2008, c.46) 

 d. Nothing in P.L.1985, c.222 (C.52:27D-301 et al.) shall require a municipality to raise 

or expend municipal revenues in order to provide low- and moderate-income housing. 
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 e. When a municipality's housing element includes the provision of rental housing units 

in a community residence for the developmentally disabled, for the mentally ill, or for persons 

with head injuries, as those terms are defined in section 2 of P.L.1977, c.448 (C.30:11B-2), or 

in transitional housing, which will be affordable to persons of low- and moderate-income, and 

for which adequate measures to retain such affordability pursuant to paragraph (3) of 

subsection a. of this section are included in the housing element, those housing units shall be 

fully credited towards the fulfillment of the municipality's fair share of low- and moderate-

income housing.  A municipality shall not credit transitional housing units towards more than 

10 percent of the municipality’s fair share obligation.

 f. It having been determined by the Legislature that the provision of housing under 

P.L.1985, c.222 (C.52:27D-301 et al.) is a public purpose, a municipality or municipalities may 

utilize public monies to make donations, grants or loans of public funds for the rehabilitation 

of deficient housing units and the provision of new or substantially rehabilitated housing for 

low- and moderate-income persons, providing that any private advantage is incidental.  

 g. A municipality that has received approval of its housing element and fair share plan for 

the current round, and that has actually effected the construction of the affordable housing 

units it is obligated to provide, may amend its affordable housing element or zoning ordinances 

without losing immunity from exclusionary zoning litigation. 

 h. Whenever affordable housing units are proposed to be provided through an inclusionary 

development, a municipality shall provide, through its zoning powers, incentives to the 

developer, which shall include increased densities and reduced costs. 

 i. A municipality and a developer may request a modification of a compliance 

certification involving reduced affordable housing set-asides or increased densities to ensure 

the economic feasibility of an inclusionary development, if any such application demonstrates 

how any shortfall in meeting the municipal fair share obligation will then be addressed.  Such 

a request may be granted only if the municipality and developer have demonstrated that the 

project has been impacted by market conditions beyond their reasonable control.

 j. A municipality may enter into an agreement with a developer or residential 

development owner to provide a preference for affordable housing to low- and moderate-

income veterans who served in time of war or other emergency, as defined in section 1 of 

P.L.1963, c.171 (C.54:4-8.10), of up to 50 percent of the affordable units in that particular 

project.  This preference shall be established in the applicant selection process for available 

affordable units so that applicants who are veterans who served in time of war or other 

emergency, as referenced in this subsection, and who apply within 90 days of the initial 

marketing period shall receive preference for the rental of the agreed-upon percentage of 

affordable units.  After the first 90 days of the initial 120-day marketing period, if any of those 

units subject to the preference remain available, then applicants from the general public shall 

be considered for occupancy.  Following the initial 120-day marketing period, previously 

qualified applicants and future qualified applicants who are veterans who served in time of war 

or other emergency, as referenced in this subsection, shall be placed on a special waiting list 

as well as the general waiting list.  The veterans on the special waiting list shall be given 

preference for affordable units, as the units become available, whenever the percentage of 

preference-occupied units falls below the agreed upon percentage.  Any agreement to provide 

affordable housing preferences for veterans pursuant to this subsection shall not affect a 

municipality's ability to receive credit for the unit. 

 k.  In the fourth round, and in subsequent rounds of affordable housing obligations, a 

municipality shall be able to receive one credit against its affordable housing obligation for 

each unit of low- or moderate-income housing and shall not receive bonus credit for any 

                                                                                                                                                                                               MER-L-001778-24   10/03/2024 3:13:30 PM   Pg 66 of 100   Trans ID: LCV20242555593 



P.L. 2024, CHAPTER 2 
35 

particular type of low- or moderate-income housing, unless authority to obtain bonus credit is 

expressly provided pursuant to this section or other sections of the "Fair Housing Act," 

P.L.1985, c.222 (C.52:27D-301 et al.).  A municipality shall not receive more than one type of 

bonus credit for any unit and a municipality shall not be permitted to satisfy more than 25 

percent of its prospective need obligation in the fourth round or any subsequent round through 

the use of bonus credits.  This subsection shall not be construed to limit the ability of a 

municipality to receive a unit of credit for a low- or moderate-income housing unit that is 

subject to affordability controls that are scheduled to expire, but are extended pursuant to 

section 21 of P.L.1985, c.222 (C.52:27D-321), to the extent that this affordability control 

extension would otherwise generate this credit.  As a part of a fair share plan and housing 

element adopted pursuant to subsection f. of section 3 of P.L.2024, c.2 (C.52:27D-304.1), a 

municipality shall: 

 (1) receive one unit of credit and one bonus credit for each unit of low- or moderate-income 

housing for individuals with special needs or permanent supportive housing, as those terms are 

defined in section 2 of P.L. 2004, c.70 (C.34:1B-21.24); 

 (2) receive one unit of credit and one-half bonus credit for each low- or moderate-income 

ownership unit created in partnership sponsorship with a non-profit housing developer; 

 (3) receive one unit of credit and one-half bonus credit for each unit of low- or moderate-

income housing located within a one-half mile radius, or one-mile radius for projects located 

in a Garden State Growth Zone, as defined in section 2 of P.L.2011, c.149 (C.34:1B-243), 

surrounding a New Jersey Transit Corporation, Port Authority Transit Corporation, or Port 

Authority Trans-Hudson Corporation rail, bus, or ferry station, including all light rail stations.  

For the purpose of this subparagraph, the distance from the bus, rail, or ferry station to a 

housing unit shall be measured from the closest point on the outer perimeter of the station, 

including any associated park-and-ride lot, to the closest point of the housing project property;  

 (4)  receive one unit of credit and one-half bonus credit for a unit of age-restricted housing, 

provided that a bonus credit for age-restricted housing shall not be applied to more than 10 

percent of the units of age-restricted housing constructed in compliance with the Uniform 

Housing Affordability Controls promulgated by the New Jersey Housing and Mortgage 

Finance Agency in a municipality that count towards the municipality’s affordable housing

obligation for any single 10-year round of affordable housing obligations; 

 (5)  receive one unit of credit and one-half bonus credit for each unit of low- or moderate-

income family housing with at least three bedrooms above the minimum number requi red by 

the bedroom distribution.  This bonus credit shall be calculated by taking into account the full 

municipal fair share plan and housing element, and the number of units with at least three 

bedrooms required for projects satisfying the minimum 50 percent family housing 

requirements.  A municipality shall receive the bonus credit pursuant to this paragraph for each 

unit with at least three bedrooms that are above the minimum number required for the bedroom 

distribution determined pursuant to the Uniform Housing Affordability Controls promulgated 

by the New Jersey Housing and Mortgage Finance Agency; 

 (6)  receive one unit of credit and one-half bonus credit for a unit of low- or moderate-

income housing constructed on land that is or was previously developed and utilized for retail, 

office, or commercial space;  

 (7)  receive one unit of credit and one-half bonus credit for each existing low- or moderate-

income rental housing unit for which affordability controls are extended for a new term of 

affordability, in compliance with the Uniform Housing Affordability Controls promulgated by 

the New Jersey Housing and Mortgage Finance Agency, and the municipality contributes 

funding towards the costs necessary for this preservation;  
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 (8)  receive one unit of credit and one bonus credit for each unit of low- or moderate-

income housing in a 100 percent affordable housing project for which the municipality 

contributes toward the costs of the project.  This contribution may consist of: (a) real property 

donations that enable siting and construction of the project or (b) contributions from the 

municipal affordable housing trust fund in support of the project, if the contribution consists 

of no less than three percent of the project cost; 

 (9)  receive one unit of credit and one-half bonus credit for each unit of very low-income 

housing for families above the 13 percent of units required to be reserved for very low-income 

housing pursuant to section 7 of P.L.2008, c.46 (C.52:27D-329.1).  In accordance with section 

7 of P.L.2008, c.46 (C.52:27D-329.1), a municipality shall not be required to provide that a 

specific percentage of the units in any specific project be reserved as very low-income housing 

in order to obtain this bonus credit, and the 13 percent level, for the purpose of bonus credits, 

shall be calculated against the full prospective need obligation provided pursuant to the fair 

share plan; and 

 (10)  receive one unit of credit and one bonus credit for each unit of low- or moderate-

income housing created by transforming an existing rental or ownership unit from a market 

rate unit to an affordable housing unit.  A municipality may only rely on this bonus credit as 

part of its fair share plan and housing element if the municipality demonstrates that a 

commitment to follow through with this market to affordable agreement has been made and: 

(a) this agreement has been signed by the property owner; or (b) the municipality has obtained 

ownership of the property.

 l.  A municipality may not satisfy more than 30 percent of the affordable housing units, 

exclusive of any bonus credits, to address its prospective need affordable housing obligation 

through the creation of age-restricted housing.  A municipality shall satisfy a minimum of 50 

percent of the actual affordable housing units, exclusive of any bonus credits, created to 

address its prospective need affordable housing obligation through the creation of housing 

available to families with children and otherwise in compliance with the requirements and 

controls established pursuant to section 21 of P.L.1985, c.222 (C.52:27D-321).  A municipality 

shall satisfy a minimum of 25 percent of the actual affordable housing units, exclusive of any 

bonus credits, to address its prospective need affordable housing obligation, through rental 

housing, including at least half of that number available to families with children.  All units 

referred to in this section shall otherwise be in compliance  with the requirements and controls 

established pursuant to section 21 of P.L.1985, c.222 (C.52:27D-321). 

 m.  All parties shall be entitled to rely upon regulations on municipal credits, adjustments, 

and compliance mechanisms adopted by the Council on Affordable Housing unless those 

regulations are contradicted by statute, including but not limited to P.L.2024, c.2 (C.52:27D-

304.1 et al.), or binding court decisions.

 n.  P.L.2024, c.2 (C.52:27D-304.1 et al.) shall not be construed to require a municipality 

to fund infrastructure improvements for affordable housing projects beyond any commitments 

made in a fair share plan and housing element that has been provided with compliance 

certification.  A municipality may fund infrastructure improvements for  affordable housing 

projects, through the adoption of a development agreement with the applicant, beyond any 

commitments made in a fair share plan and housing element that has been provided with 

compliance certification. 

 25.  Section 6 of P.L.2005, c.350 (C.52:27D-311b) is amended to read as follows: 

C.52:27D-311b  Assurance of adaptability requirements; council measures. 
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 6.  A municipality may take such measures as are necessary to assure compliance with the 

adaptability requirements imposed pursuant to P.L.2005, c.350 (C.52:27D-311a et al.), 

including the inspection of those units which are newly constructed and receive housing credit 

as provided under section 1 of P.L.2005, c.350 (C.52:27D-311a) for adaptability, as part of the 

monitoring which occurs pursuant to P.L.1985, c.222 (C.52:27D-301 et al.).  No housing unit 

subject to the provisions of section 5 of P.L.2005, c.350 (C.52:27D-123.15) and to the 

provisions of the barrier free subcode adopted by the Commissioner of Community Affairs 

pursuant to the "State Uniform Construction Code Act," P.L.1975, c.217 (C.52:27D-119 et 

seq.) shall be eligible for inclusion in a municipal fair share plan unless the unit complies with 

the requirements set forth thereunder.  If any units for which credit was granted in accordance 

with the provisions of P.L.2005, c.350 (C.52:27D-311a et al.) are found not to conform to the 

requirements of P.L.2005, c.350 (C.52:27D-311a et al.), any party representing the interests of 

households with disabilities may seek a modification to the approval of the municipal fair share 

plan to require the municipality to amend its fair share plan within 90 days of  such a finding, 

to address its fair share obligation pursuant to P.L.1985, c.222 (C.52:27D-301 et al.).  In the 

event that the municipality fails to amend its fair share plan within 90 days of  such a finding, 

the municipality shall lose immunity to exclusionary zoning litigation for the portion of its 

obligation that is found not to conform to the requirements of P.L.2005, c.350 (C.52:27D-311a 

et al.). 

 26.  Section 20 of P.L.1985, c.222 (C.52:27D-320) is amended to read as follows: 

C.52:27D-320  "New Jersey Affordable Housing Trust Fund." 

 20.  There is established in the Department of Community Affairs a separate trust fund, to 

be used for the exclusive purposes as provided in this section, and which shall be known as the 

"New Jersey Affordable Housing Trust Fund."  The fund shall be a non-lapsing, revolving trust 

fund, and all monies deposited or received for purposes of the fund shall be accounted for 

separately, by source and amount, and remain in the fund until appropriated for such purposes.  

The fund shall be the repository of all State funds appropriated for affordable housing 

purposes, including, but not limited to, the proceeds from the receipts of the additional fee 

collected pursuant to paragraph (2) of subsection a. of section 3 of P.L.1968, c.49 (C.46:15-

7), proceeds from available receipts of the Statewide non-residential development fees 

collected pursuant to section 35 of P.L.2008, c.46 (C.40:55D-8.4), monies lapsing or reverting 

from municipal development trust funds, or other monies as may be dedicated, earmarked, or 

appropriated by the Legislature for the purposes of the fund.  All references in any law, order, 

rule, regulation, contract, loan, document, or otherwise to the "Neighborhood Preservation 

Nonlapsing Revolving Fund" shall mean the "New Jersey Affordable Housing Trust Fund."  

The department shall be permitted to utilize annually up to 7.5 percent of the monies available 

in the fund for the payment of any necessary administrative costs related to the administration 

of the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.), or any costs related to 

administration of P.L.2008, c.46 (C.52:27D-329.1 et al.). 

 a. Except as permitted pursuant to subsection g. of this section, and by section 41 of 

P.L.2009, c.90 (C.52:27D-320.1), the commissioner shall award grants or loans from this fund 

for housing projects and programs in municipalities whose housing elements have obtained 

compliance certification pursuant to section 3 of P.L.2024, c.2 (C.52:27D-304.1) or in 

municipalities receiving State aid pursuant to P.L.1978, c.14 (C.52:27D-178 et seq.).  

 Of those monies deposited into the "New Jersey Affordable Housing Trust Fund" that are 

derived from municipal development fee trust funds, or from available collections of Statewide 
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non-residential development fees, a priority for funding shall be established for projects in 

municipalities that have  received compliance certification. 

 Programs and projects in any municipality shall be funded only after receipt by the 

commissioner of a written statement in support of the program or project from the municipal 

governing body. 

 b. The commissioner shall establish rules and regulations governing the qualifications of 

applicants, the application procedures, and the criteria for awarding grants and loans and the 

standards for establishing the amount, terms, and conditions of each grant or loan.  

 c. For any period which the commissioner may approve, the commissioner may assist 

affordable housing programs that are located in municipalities that have a pending request for 

compliance certification; provided that the affordable housing program will meet all or part of 

a municipal low- and moderate-income housing obligation. 

 d. Amounts deposited in the "New Jersey Affordable Housing Trust Fund" shall be 

targeted to regions based on the region's percentage of the State's low- and moderate-income 

housing need as determined pursuant to the low- and moderate-income household growth over 

the prior 10 years, as calculated pursuant to section 6 of P.L.2024, c.2 (C.52:27D-304.2).  

Amounts in the fund shall be applied for the following purposes in designated neighborhoods: 

 (1) Rehabilitation of substandard housing units occupied or to be occupied by low- and 

moderate-income households; 

 (2) Creation of accessory dwelling units to be occupied by low- and moderate-income 

households; 

 (3) Conversion of non-residential space to residential purposes; provided a substantial percentage 

of the resulting housing units are to be occupied by low- and moderate-income households; 

 (4) Acquisition of real property, demolition and removal of buildings, or construction of 

new housing that will be occupied by low- and moderate-income households, or any 

combination thereof; 

 (5) Grants of assistance to eligible municipalities for costs of necessary studies, surveys, 

plans, and permits; engineering, architectural, and other technical services; costs of land 

acquisition and any buildings thereon; and costs of site preparation, demolition, and 

infrastructure development for projects undertaken pursuant to an approved regional 

contribution agreement; 

 (6) Assistance to a local housing authority, nonprofit or limited dividend housing 

corporation, or association or a qualified entity acting as a receiver under P.L.2003, c.295 

(C.2A:42-114 et al.) for rehabilitation or restoration of housing units which it administers 

which: (a) are unusable or in a serious state of disrepair; (b) can be restored in an economically 

feasible and sound manner; and (c) can be retained in a safe, decent, and sanitary manner, upon 

completion of rehabilitation or restoration; and 

 (7) Other housing programs for low- and moderate-income housing, including, without 

limitation, (a) infrastructure projects directly facilitating the construction of low- and 

moderate-income housing not to exceed a reasonable percentage of the construction costs of 

the low- and moderate-income housing to be provided and (b) alteration of dwelling units 

occupied or to be occupied by households of low or moderate income and the common areas 

of the premises in which they are located in order to make them accessible to persons with 

disabilities. 

 e. Any grant or loan agreement entered into pursuant to this section shall incorporate 

contractual guarantees and procedures by which the division shall ensure that any unit of 

housing provided for low- and moderate-income households shall continue to be occupied by 

low- and moderate-income households for a period that conforms to the requirements of 
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subsection f. of section 21 of P.L.1985, c.222 (C.52:27D-321) following the award of the loan 

or grant, except that the division may approve a guarantee for a period of less duration where 

necessary to ensure project feasibility. 

 f. Notwithstanding the provisions of any other law, rule, or regulation to the contrary, in 

making grants or loans under this section, the department shall not require that tenants be 

certified as low or moderate income or that contractual guarantees or deed restrictions be in 

place to ensure continued low- and moderate-income occupancy as a condition of providing 

housing assistance from any program administered by the department, when that assistance is 

provided for a project of moderate rehabilitation if the project: (1) contains 30 or fewer rental 

units; and (2) is located in a census tract in which the median household income is 60 percent 

or less of the median income for the housing region in which the census tract is located, as 

determined for a three-person household by the department in accordance with the latest 

federal decennial census.  A list of eligible census tracts shall be maintained by the department 

and shall be adjusted upon publication of median income figures by census tract after each 

federal decennial census. 

 g. In addition to other grants or loans awarded pursuant to this section, and without regard 

to any limitations on such grants or loans for any other purposes herein imposed, the 

commissioner shall annually allocate such amounts as may be necessary in the commissioner's 

discretion, and in accordance with section 3 of P.L.2004, c.140 (C.52:27D-287.3), to fund 

rental assistance grants under the program created pursuant to P.L.2004, c.140 (C.52:27D-

287.1 et al.).  Such rental assistance grants shall be deemed necessary and authorized pursuant 

to P.L.1985, c.222 (C.52:27D-301 et al.), in order to meet the housing needs of certain low-

income households who may not be eligible to occupy other housing produced pursuant to 

P.L.1985, c.222 (C.52:27D-301 et al.). 

 h. The department and the State Treasurer shall submit the "New Jersey Affordable 

Housing Trust Fund" for an audit annually by the State Auditor or State Comptroller, at the 

discretion of the Treasurer.  In addition, the department shall prepare an annual report for each 

fiscal year, and submit it by November 30th of each year to the Governor and the Legislature, 

and the Joint Committee on Housing Affordability, or its successor, and post the information 

to its Internet website, of all activity of the fund, including details of the grants and loans by 

number of units, number and income ranges of recipients of grants or loans, location of the 

housing renovated or constructed using monies from the fund, the number of units upon which 

affordability controls were placed, and the length of those controls.  The report also shall 

include details pertaining to those monies allocated from the fund for use by the State rental 

assistance program pursuant to section 3 of P.L.2004, c.140 (C.52:27D-287.3) and subsection 

g. of this section. 

 i. The commissioner may award or grant the amount of any appropriation deposited in 

the "New Jersey Affordable Housing Trust Fund" pursuant to section 41 of P.L.2009, c.90 

(C.52:27D-320.1) to municipalities pursuant to the provisions of section 39 of P.L.2009, c.90 

(C.40:55D-8.8). 

 27.  Section 21 of P.L.1985, c.222 (C.52:27D-321) is amended to read as follows: 

C.52:27D-321  Affordable housing assistance. 

 21.  The agency shall establish affordable housing programs to assist municipalities in 

meeting the obligation of developing communities to provide low- and moderate-income housing. 

 a. Of the bond authority allocated to it under section 24 of P.L.1983, c.530 (C.55:14K-

24) the agency will allocate, for a reasonable period of time established by its board, no less 
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than 25 percent to be used in conjunction with housing to be constructed or rehabilitated with 

assistance under P.L.1985, c.222 (C.52:27D-301 et al.).  

 b.  The agency shall to the extent of available funds, award assistance to affordable housing 

programs located in municipalities whose housing elements have obtained compliance 

certification, or which have been subject to a builder's remedy.  During any period which the 

agency may approve, the agency may assist affordable housing programs that have a pending 

request for compliance certification; provided the affordable housing program will meet all or 

in part a municipal low- and moderate-income housing obligation.  

 c. Assistance provided pursuant to this section may take the form of grants or awards to 

municipalities, prospective home purchasers, housing sponsors as defined in P.L.1983, c.530 

(C.55:14K-1 et seq.), or as contributions to the issuance of mortgage revenue bonds or multi -

family housing development bonds which have the effect of achieving the goal of producing 

affordable housing.  

 d. Affordable housing programs which may be financed or assisted under this provision 

may include, but are not limited to:  

 (1) Assistance for home purchase and improvement including interest rate assistance, down 

payment and closing cost assistance, and direct grants for principal reduction;  

 (2) Rental programs including loans or grants for developments containing low- and 

moderate-income housing, moderate rehabilitation of existing rental housing, congregate care 

and retirement facilities;  

 (3) Financial assistance for the conversion of nonresidential space to residences;  

 (4) Other housing programs for low- and moderate-income housing, including 

infrastructure projects directly facilitating the construction of low- and moderate-income 

housing; and  

 (5) Grants or loans to municipalities, housing sponsors and community organizations to 

encourage development of innovative approaches to affordable housing, including:  

 (a) Such advisory, consultative, training and educational services as will assist in the 

planning, construction, rehabilitation and operation of housing; and  

 (b) Encouraging research in and demonstration projects to develop new and better 

techniques and methods for increasing the supply, types and financing of housing and housing 

projects in the State.  

 e. The agency shall establish procedures and guidelines governing the qualifications of 

applicants, the application procedures and the criteria for awarding grants and loans for 

affordable housing programs and the standards for establishing the amount, terms and 

conditions of each grant or loan.  

 f. The agency, in consultation with the department, shall establish requirements and 

controls to ensure the maintenance of housing assisted under P.L.1985, c.222 (C.52:27D-301 

et al.) as affordable to low- and moderate-income households for a period of not less than 40 

years for newly created rental units, 30 years for for-sale units, and 30 years for housing units 

for which affordability controls are extended for a new term of affordability, provided that the 

minimum extension term may be limited to no less than 20 years as long as the original and 

extended terms, in combination, total at least 60 years.  Any 100 percent affordable rental 

property shall have a right to extinguish a deed restriction regardless of original length, 

beginning 30 years following the start of the deed restriction, provided a refinancing or 

rehabilitation, or both, for the purpose of preservation is commenced and that a new deed 

restriction of at least 30 years is provided.  A municipality shall be eligible to receive credits 

for all preserved units pursuant to this subsection, as long as the original and extended terms 

total at least 60 years, and this credit may be obtained at the time of preservation.  Al l 100 
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percent affordable projects shall be eligible for any affordable housing preservation program 

administered by the State, beginning 30 years following the start of the deed restriction, 

regardless of original length of the deed restriction.  Any State administered preservation 

program may allow a refinancing funding process to commence prior to the 30th year of the 

deed restriction when such refinancing or rehabilitation funding is needed to preserve 

affordable housing.  The agency may update or amend any controls previously adopted by the 

agency, in consultation with the Council on Affordable Housing, prior to the effective date of 

P.L.2024, c.2 (C.52:27D-304.1 et al.), provided that the requirements and controls shall, at a 

minimum, be consistent with the controls as in effect immediately prior to the effective date 

of P.L.2024, c.2 (C.52:27D-304.1 et al.), including, but not limited to, any requirements 

concerning bedroom distributions, affordability averages, and affirmative marketing.  The 

controls may include, among others, requirements for recapture of assistance provided 

pursuant to P.L.1985, c.222 (C.52:27D-301 et al.) or restrictions on return on equity in the 

event of failure to meet the requirements of the program.  With respect to rental housing 

financed by the agency pursuant to P.L.1985, c.222 (C.52:27D-301 et al.) or otherwise which 

promotes the provision or maintenance of low- and moderate-income housing, the agency may 

waive restrictions on return on equity required pursuant to P.L.1983, c.530 (C.55:14K-1 et 

seq.) which is gained through the sale of the property or of any interest in the property or sale 

of any interest in the housing sponsor.  The agency shall promulgate updated regulations no 

later than nine months following the effective date of P.L.2024, c.2 (C.52:27D-304.1 et al.).  

All parties may continue to rely on regulations previously adopted by the agency pursuant to 

the authority provided by this section as in effect immediately prior to the effective date of 

P.L.2024, c.2 (C.52:27D-304.1 et al.) until new rules and regulations are adopted by the 

agency.  Notwithstanding the provisions of the "Administrative Procedure Act," P.L.1968, 

c.410 (C.52:14B-1 et seq.) to the contrary, the agency, after consultation with department, may 

adopt, immediately, upon filing with the Office of Administrative Law, said regulations, which 

shall be effective for a period not to exceed one year from the date of the filing.  The agency 

shall thereafter amend, adopt, or readopt the regulations in accordance with the requirements 

of P.L.1968, c.410 (C.52:14B-1 et seq.). 

 g. The agency may establish affordable housing programs through the use or 

establishment of subsidiary corporations or development corporations as provided in P.L.1983, 

c.530 (C.55:14K-1 et seq.).  The subsidiary corporations or development corporations shall be 

eligible to receive funds provided under P.L.1985, c.222 (C.52:27D-301 et al.) for any 

permitted purpose. 

 h. The agency shall provide assistance, through its bonding powers or in any other manner 

within its powers, to the grant and loan program established pursuant to section 20 of P.L.1985, 

c.222 (C.52:27D-320). 

 i. (1) The department shall promulgate processes and standards for the certification of 

administrative agents and municipal housing liaisons in the State, as well as standards for 

measuring performance of and enforcing compliance by administrative agents and municipal 

housing liaisons in implementing the affordable housing requirements and controls established 

pursuant to subsection f. of this section. 

 (2)  Administrative agents shall be responsible for implementing the requirements and 

controls set by the regulations promulgated pursuant to subsection f. of this section.  The 

department may bring via summary proceeding any findings of violation of the responsibilities 

set forth in this section before a county-level housing judge to docket the violation and issue 

corrective orders and levy fines.  
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 (3)  Municipal housing liaisons shall be responsible for monitoring administrative agents 

within their municipality’s jurisdiction to ensure compliance with the requirements and

controls set by regulation under subsection f. of this section. 

 (4)  Municipal housing liaisons, the department, and interested parties may bring a 

challenge before a county-level housing judge to determine whether properties subject to the 

regulations set forth by this section are out of compliance with the regulations.  A finding of 

deliberate noncompliance may result in the department removing the administrative agent’s

certification.  

 (5) A county-level housing judge may issue fines and order corrective actions for violations 

and may consider patterns of violations in determining whether a municipality is meeting its 

obligations under the compliance certification established by section 3 of P.L.2024, c.2 

(C.52:27D-304.1). 

 (6)  Notwithstanding the provisions of the "Administrative Procedure Act," P.L.1968, c.410 

(C.52:14B-1 et seq.), to the contrary, the department may adopt, immediately, upon filing with 

the Office of Administrative Law, regulations to implement the provisions of this subsection, 

which shall be effective for a period not to exceed one year from the date of the filing.  The 

department shall thereafter amend, adopt, or readopt the regulations in accordance with the 

requirements of P.L.1968, c.410 (C.52:14B-1 et seq.).

 28.  Section 19 of P.L.2008, c.46 (C.52:27D-321.1) is amended to read as follows: 

C.52:27D-321.1  Allocation of low-income tax credits. 

 19. Notwithstanding any rules of the New Jersey Housing and Mortgage Finance Agency 

to the contrary, the allocation of low-income tax credits shall be made by the agency to the full 

extent such credits are permitted to be allocated under federal law, including allocations of 

four percent or nine percent federal low-income tax credits and including allocations allowable 

for partial credits.  The affordable portion of any mixed income or mixed-use development that 

is part of a fair share housing plan that has obtained compliance certification, including a court-

approved judgment of repose or compliance, including, but not limited to, a development that 

has received a density bonus, shall be permitted to receive allocations of low-income tax 

credits, provided that the applicant can conclusively demonstrate that the market rate 

residential or commercial units are unable to internally subsidize the affordable units, and the 

affordable units are developed contemporaneously with the commercial or market rate 

residential units.   

 29.  Section 7 of P.L.2008, c.46 (C.52:27D-329.1) is amended to read as follows: 

C.52:27D-329.1  Coordination, review of housing elements. 

 7.  Housing elements and fair share plans adopted pursuant to section 3 of P.L.2024, c.2 

(C.52:27D-304.1) shall ensure that at least 13 percent of the housing units made available for 

occupancy by low-income and moderate-income households to address a municipality’s

prospective need obligation will be reserved for occupancy by very low income households, 

as that term is defined pursuant to section 4 of P.L.1985, c.222 (C.52:27D-304), with at least 

half of such units made available for families with children.  The 13 percent shall count towards 

the minimum 50 percent of the housing units required to be made available for occupancy by 

low-income households to address a municipality’s prospective need obligation. Nothing in

this section shall require that a specific percentage of the units in any specif ic project be 

reserved as very low-income housing; provided, however, that a municipality shall not receive 
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bonus credits for the provision of housing units reserved for occupancy by very low-income 

households unless the 13 percent target has been exceeded within that municipality, and that 

the agency shall update the regulations adopted pursuant to section 21 of P.L.1985, c.222 

(C.52:27D-321) to replace any requirements for very low-income housing inconsistent with 

the percentages and definitions established pursuant to P.L.2024, c.2 (C.52:27D-304.1 et al.) 

with the percentage and definition specified in this section. 

 30.  Section 8 of P.L.2008, c.46 (C.52:27D-329.2) is amended to read as follows: 

C.52:27D-329.2  Authorization of municipality to impose, collect development fees. 

 8. a. (1) A municipality that is in the process of seeking compliance certification, has 

obtained compliance certification, is a qualified urban aid municipality, as determined pursuant 

to paragraph (1) of subsection c. of section 7 of P.L.2024, c.2 (C.52:27D-304.3), or that has 

been so authorized by a court of competent jurisdiction, and which has adopted a municipal 

development fee ordinance shall be authorized to impose and collect development fees from 

developers of residential property, in accordance with rules promulgated by the department.  

Each amount collected shall be deposited and shall be accounted for separately, by payer and 

date of deposit. 

 (2)  No later than 180 days following the enactment of P.L.2024, c.2 (C.52:27D-304.1 et 

al.), any municipality that is or has been authorized to impose and collect development fees 

from developers of residential property, or payments in lieu of constructing affordable housing, 

shall provide the Department of Community Affairs with a detailed accounting of all such fees 

that have been collected and expended since the inception of the municipal authorization to 

collect the fees.   

 (3)  Beginning with the year after the enactment of P.L.2024, c.2 (C.52:27D-304.1 et al.), 

by February 15, every municipality that is or has been authorized to impose and collect 

development fees from developers of residential property, or payments in lieu of constructing 

affordable housing, shall provide the Department of Community Affairs with a detailed 

accounting of all such fees that have been collected and expended the previous year. 

 (4)  A municipality may not spend or commit to spend any affordable housing development 

fees, including Statewide non-residential fees collected and deposited into the municipal 

affordable housing trust fund, without first obtaining the approval of the expenditure as part 

of its compliance certification or by the department.  A municipality shall include in its housing 

element and fair share plan adopted pursuant to section 3 of P.L.2024, c.2 (C.52:27D-304.1) a 

spending plan for current funds in the municipal affordable housing trust fund and projected 

funds through the current round.  Review of that spending plan for consistency with applicable 

law and the municipality’s housing element and fair share plan shall be part of the process 

specified in section 3 of P.L.2024, c.2 (C.52:27D-304.1).  The department shall promulgate 

updated regulations no later than nine months following the effective date of P.L.2024, c.2 

(C.52:27D-304.1 et al.) regarding the establishment, administration, reporting, and 

enforcement of the expenditure of affordable housing development fees by municipalities, 

which shall include establishing an expedited process for approving spending plan 

expenditures for emergent opportunities to create affordable housing after a municipality has 

obtained compliance certification and procedures for monitoring the collection and 

expenditure of trust funds. The department shall develop and publish on the department’s

Internet website a detailed summary of the municipal affordable housing trust fund 

expenditures for each municipality and shall update each summary on an annual basis.  As part 

of the regulations adopted pursuant to this section and section 10 of P.L.2008, c.46 (C.52:27D-

                                                                                                                                                                                               MER-L-001778-24   10/03/2024 3:13:30 PM   Pg 75 of 100   Trans ID: LCV20242555593 



P.L. 2024, CHAPTER 2 
44 

329.4), the department shall adopt reporting requirements applicable to municipal affordable 

housing trust funds to facilitate fulfillment of the department’s obligations pursuant to this

section.  Municipalities may continue to rely on regulations on development fees and spending 

plans previously adopted by the council until new rules and regulations are adopted by the 

department.  The department shall have jurisdiction regarding the enforcement of these 

regulations, provided that any municipality which is not in compliance with the regulations 

adopted by the department may be subject to forfeiture of any or all funds remaining within its 

municipal trust fund.  Any funds so forfeited shall be deposited into the "New Jersey 

Affordable Housing Trust Fund" established pursuant to section 20 of P.L.1985, c.222 

(C.52:27D-320). 

 b. A municipality shall deposit all fees collected, whether or not such collections were 

derived from fees imposed upon non-residential or residential construction into a trust fund 

dedicated to those purposes as required under this section, and such additional purposes as may 

be approved by the department. 

 c. (1) A municipality, other than a qualified urban aid municipality, as determined pursuant 

to paragraph (1) of subsection c. of section 7 of P.L.2024, c.2 (C.52:27D-304.3), may only 

spend development fees for an activity approved by the department to address the municipal 

fair share obligation or approved as part of compliance certification. 

 (2) Municipal development trust funds shall not be expended unless the municipality has 

immunity from exclusionary zoning litigation at the time of the expenditure, or said 

municipality has previously collected such funds while under the protection of presumptive 

validity or immunity from exclusionary zoning litigation and in accordance with an approved 

spending plan.  However, municipal development trust funds may be expended by a 

municipality if the municipality is a qualified urban aid municipality, as determined pursuant 

to paragraph (1) of subsection c. of section 7 of P.L.2024, c.2 (C.52:27D-304.3), with a 

development fee ordinance and spending plan approved by the department or a court of 

competent jurisdiction, regardless of whether this approval occurs prior to or subsequent to the 

effective date of P.L.2024, c.2 (C.52:27D-304.1 et al.).  Municipal development fee trust funds 

shall not be expended:  

 (a)  to reimburse municipalities for activities which occurred prior to the authorization of 

a municipality to collect development fees; or   

 (b) (i) on administrative costs, attorney fees or court costs to obtain a judgment of repose; 

(ii) to contest a determination of the municipality’s fair share obligation; or (iii) on costs of

any challenger in connection to a challenge to the municipality’s obligation, housing element, 

or fair share plan.  

 (3) A municipality shall set aside a portion of its development fee trust fund for the purpose 

of providing affordability assistance to low- and moderate-income households in affordable 

units included in a municipal fair share plan, in accordance with rules of the department.  

 (a) Affordability assistance programs may include down payment assistance, security 

deposit assistance, low-interest loans, common maintenance expenses for units located in 

condominiums, rental assistance, and any other program authorized by the department. 

 (b) Affordability assistance to households earning 30 percent or less of median income may 

include buying down the cost of low-income units in a municipal fair share plan to make them 

affordable to households earning 30 percent or less of median income.  The use of development 

fees in this manner shall not entitle a municipality to bonus credits except as may otherwise be 

allowed by applicable precedent. 

 (4) A municipality may contract with a private or public entity to administer any part of its 

housing element and fair share plan, including the requirement for affordability assistance, or 
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any program or activity for which the municipality expends development fee proceeds, in 

accordance with rules of the department. 

 (5) Not more than 20 percent of the revenues collected from development fees shall be 

expended on administration, in accordance with rules of the department.  Such administration 

may include expending a portion of its affordable housing trust fund on actions and efforts 

reasonably related to the determination of its fair share obligation and the development of its 

housing element and fair share plan pursuant to paragraphs (1) and (2) of subsection f. of 

section 3 of P.L.2024, c.2 (C.52:27D-304.1) and for expenses that are reasonably necessary 

for compliance with the processes of the program, including, but not limited to, the costs to 

the municipality of resolving a challenge under the program.

 d. The department shall establish a time by which all development fees collected within a 

calendar year shall be expended; provided, however, that all fees shall be committed for 

expenditure within four years from the date of collection.  A municipality that fails to commit 

to expend the balance required in the development fee trust fund by the time set forth in this 

section shall be required by the council to transfer the remaining unspent balance at the end of 

the four-year period to the "New Jersey Affordable Housing Trust Fund," established pursuant 

to section 20 of P.L.1985, c.222 (C.52:27D-320), as amended by P.L.2008, c.46 (C.52:27D-

329.1 et al.), to be used in the housing region of the transferring municipality for the authorized 

purposes of that fund. 

 e. Notwithstanding any provision of this section, or regulations of the department, a 

municipality shall not collect a development fee from a developer whenever that developer is 

providing for the construction of affordable units, either on-site or elsewhere within the 

municipality. 

 This section shall not apply to the collection of a Statewide development fee imposed upon 

non-residential development pursuant to sections 32 through 38 of P.L.2008, c.46 (C.40:55D-

8.1 through 40:55D-8.7) by the State Treasurer, when such collection is not authorized to be 

retained by a municipality. 

 31.  Section 10 of P.L.2008, c.46 (C.52:27D-329.4) is amended to read as follows: 

C.52:27D-329.4  Maintenance, publication of up-to-date municipal status report. 

 10. a. The department shall maintain on its Internet website, and also publish on an annual 

basis, an up-to-date municipal status report based on its collection and publication of 

information concerning the number affordable of housing units actually constructed, 

construction starts, certificates of occupancy granted, the start and expiration dates of deed 

restrictions, and residential and non-residential development fees collected and expended, 

including purposes and amounts of such expenditures, along with the current balance in the 

municipality’s affordable housing trust funds. With respect to units actually constructed, the

information shall specify the characteristics of the housing, including housing type, tenure, 

affordability level, number of bedrooms, date and expiration of affordability controls, and 

whether occupancy is reserved for families, senior citizens, or other special populations. 

 b. (1) No later than 180 days following the enactment of P.L.2024, c.2 (C.52:27D-304.1 et 

al.), each municipality shall provide the department with the information necessary to comply 

with this section. 

 (2) Beginning with the year after the enactment of P.L.2024, c.2 (C.52:27D-304.1 et al.), 

by February 15, each municipality shall provide the department with the information necessary 

to comply with this section. 

                                                                                                                                                                                               MER-L-001778-24   10/03/2024 3:13:30 PM   Pg 77 of 100   Trans ID: LCV20242555593 



P.L. 2024, CHAPTER 2 
46 

 c.  The department may adopt, pursuant to the "Administrative Procedure Act," P.L.1968, 

c.410 (C.52:14B-1 et seq.), rules and regulations as may be necessary to effectuate the 

provisions of this section, including rules and regulations to ensure that municipalities and 

developers report any information as may be necessary for the department to fulfill its 

obligations pursuant to this section.

 32.  Section 18 of P.L.2008, c.46 (C.52:27D-329.9) is amended to read as follows: 

C.52:27D-329.9  Developments, certain, in certain regional planning entities. 

 18.  a.  Notwithstanding any rules to the contrary, for developments consisting of newly-

constructed residential units located, or to be located, within the jurisdiction of any regional 

planning entity required to adopt a master plan or comprehensive management plan pursuant 

to statutory law, including the New Jersey Meadowlands Commission pursuant to subsection 

(i) of section 6 of P.L.1968, c.404 (C.13:17-6), the Pinelands Commission pursuant to section 

7 of the "Pinelands Protection Act," P.L.1979, c.111 (C.13:18A-8), the Fort Monmouth 

Economic Revitalization Planning Authority pursuant to section 5 of P.L.2006, c.16 (C.52:27I-

5), or its successor, and the Highlands Water Protection and Planning Council pursuant to 

section 11 of P.L.2004, c.120 (C.13:20-11), but excluding joint planning boards formed 

pursuant to section 64 of P.L.1975, c.291 (C.40:55D-77), there shall be required to be reserved 

for occupancy by low- or moderate-income households at least 20 percent of the residential 

units constructed with affordability controls as required pursuant to the rules and regulations 

of the agency. 

 b. Subject to the provisions of subsection d. of this section, a developer of a project  

consisting of newly-constructed residential units being financed in whole or in part with State 

funds, including, but not limited to, transit villages designated by the Department of 

Transportation and units constructed on State-owned property, shall be required to reserve at 

least 20 percent of the residential units constructed for occupancy by low- or moderate-income 

households, as those terms are defined in section 4 of P.L.1985, c.222 (C.52:27D-304), with 

affordability controls as required under the rules of the agency. 

 c. (Deleted by amendment, P.L.2024, c.2) 

 d. Notwithstanding the provisions of subsection b. of this section, or any other law or 

regulation to the contrary, for purposes of mixed-use projects or qualified residential projects in 

which a business receives a tax credit pursuant to P.L.2007, c.346 (C.34:1B-207 et seq.) or a tax 

credit pursuant to section 35 of P.L.2009, c.90 (C.34:1B-209.3), or both, an "eligible 

municipality," as defined in section 2 of P.L.2007, c.346 (C.34:1B-208), shall have the option 

of deciding the percentage of newly-constructed residential units within the project, up to 20 

percent of the total, required to be reserved for occupancy by low- or moderate-income 

households.  For a mixed-use project or a qualified residential project that has received 

preliminary or final site plan approval prior to the effective date of P.L.2011, c.89, the percentage 

shall be deemed to be the percentage, if any, of units required to be reserved for low- or 

moderate-income households in accordance with the terms and conditions of such approval. 

 33.  Section 3 of P.L.1995, c.343 (C.55:14K-56) is amended to read as follows: 

C.55:14K-56  Definitions. 

 3. As used in this act: 

 "Affordable Home Ownership Opportunities Bonds" means any bonds of the New Jersey 

Housing and Mortgage Finance Agency that provide funds to facilitate the provisions of this act. 
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 "Agency" means the New Jersey Housing and Mortgage Finance Agency.  

 "Annual income" means total income, from all sources, during the last full calendar year 

preceding the filing of an application for a loan pursuant to this act. 

 "Bonds" means bonds, notes or any other form of evidence of indebtedness of the agency, 

bearing either a fixed rate or a variable rate of interest, issued by the agency. 

 "Eligible project" means a project for the creation of low- or moderate-income housing 

which meets the standards of eligibility for loans under the program created by this act.  

 "Eligible purchaser" means a purchaser of a dwelling unit in an eligible project to whom a 

loan may be made under the program pursuant to section 5 of this act. 

 "Fund" means the Affordable Home Ownership Opportunities Fund established by section 

5 of this act. 

 "Housing region" means a housing region as defined in subsection b. of section 4 of the 

"Fair Housing Act," P.L.1985, c.222 (C.52:27D-304) and determined pursuant to subsection 

b. of section 6 of P.L.2024, c.2 (C.52:27D-304.2). 

 "Local enforcement authority" means any officer or agency of local government responsible 

for the implementation or enforcement of land-use and building regulations established by or 

pursuant to the "State Uniform Construction Code Act," P.L.1975, c.217 (C.52:27D-119 et 

seq.) or the "Municipal Land Use Law," P.L.1975, c.291 (C.40:55D-1 et seq.). 

 "Low income" means a gross annual household income equal to 50% or less of the median 

gross annual household income for households of the same size within the relevant housing region. 

 "Moderate income" means a gross annual household income equal to not more than 80%, 

but more than 50% of the median gross annual household income for households of the same 

size within the relevant housing region. 

 "Program" means the Affordable Home Ownership Opportunities Program created by this act. 

 "Qualified nonprofit organization" means any corporation or association of persons 

organized under Title 15A of the New Jersey Statutes, having for its principal purpose, or as a 

purpose ancillary to its principal purpose, the improvement of realistic opportunities for low 

income and moderate income housing, as defined pursuant to the "Fair Housing Act," 

P.L.1985, c.222 (C.52:27D-301 et al.), being within the description of section 501(c)(3) of the 

United States Internal Revenue Code (26 U.S.C. 501(c)(3)), having been determined by the 

agency to be a bona fide organization not under the effective control of any for-profit 

organization or governmental entity, and appearing capable, by virtue of past activities, 

qualifications of staff or board, or other features, of furthering the purposes of this act. 

 "Substantial rehabilitation" means repair, reconstruction or renovation which (1) costs in 

excess of 60% of the fair market value of a rehabilitated dwelling after such repair, 

reconstruction or renovation, or (2) renders a previously vacant and uninhabitable dwelling 

safe, sanitary and decent for residential purposes, or (3) converts to safe, sanitary and decent 

residential use a structure previously in non-residential use. 

 34.  Section 7 of P.L.1995, c.343 (C.55:14K-60) is amended to read as follows: 

C.55:14K-60  Eligibility for loans. 

 7. A project of new construction or substantial rehabilitation by a nonprofit organization 

shall be eligible for a loan under this act if (1) the homes to be constructed or substantially 

rehabilitated under the project are located within an identifiable neighborhood in which median 

family income does not exceed the current standard of "moderate income" pursuant to the 

contemporaneous standards established pursuant to the "Fair Housing Act," P.L.1985, c.222 

(C.52:27D-301 et al.); (2) the homes to be constructed or substantially rehabilitated under the 
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project are sufficient in number and located on the same or contiguous parcels of land or within 

such proximity to each other as to render the cost per unit of housing practicable for acquisition 

by lower-income purchasers; and (3) each home constructed or substantially rehabilitated 

within the project will conform to all requirements of the State Uniform Construction Code, 

except as to the waiver of any fee or other requirement pursuant to subsection b. of section 9 

of this act. 

 35.  Section 3 of P.L.1998, c.128 (C.55:14K-74) is amended to read as follows: 

C.55:14K-74  Definitions relative to cooperative housing for certain purchasers. 

 3. As used in this act: 

 "Agency" means the New Jersey Housing and Mortgage Finance Agency.  

 "Annual income" means total income, from all sources, during the last full calendar year 

preceding the filing of an application for a loan pursuant to this act. 

 "Bonds" means bonds, notes or any other form of evidence of indebtedness of the agency, 

bearing either a fixed rate or a variable rate of interest, issued by the agency.  

 "Eligible project" means a project undertaken by a qualified housing sponsor  to create 

housing for shared occupancy by seniors or persons with disability of low or moderate income, 

whether for home ownership or rental, which meets the standards of eligibility for loans under 

the program created by section 4 of P.L.1998, c.128 (C.55:14K-75). 

 "Eligible purchaser" means a purchaser of a dwelling unit in an eligible project who fulfills 

the definition of a senior or person with disability pursuant to this section, is of low or moderate 

income and to whom a loan may be made under the program pursuant to section 4 of P.L.1998, 

c.128 (C.55:14K-75). 

 "Fund" means the Senior and Disabled Cooperative Housing Incentive Fund established by 

section 6 of P.L.1998, c.128 (C.55:14K-77). 

 "Housing region" means a housing region as defined in subsection b. of section 4 of 

P.L.1985, c.222 (C.52:27D-304) and determined pursuant to subsection b. of section 6 of 

P.L.2024, c.2 (C.52:27D-304.2). 

 "Low income" means a gross annual household income equal to 50% or less of the median 

gross annual household income for households of the same size within the relevant housing region. 

 "Moderate income" means a gross annual household income equal to not more than 80%, 

but more than 50% of the median gross annual household income for households of the same 

size within the relevant housing region. 

 "Person with disability" means any person who is 18 years of age or older and who fulfills 

the definition of having a "disability" pursuant to section 3 of the "Americans with Disabilities 

Act of 1990," 42 U.S.C. s.12102). 

 "Program" means the New Jersey Senior and Disabled Cooperative Housing Finance 

Incentive Program created by P.L.1998, c.128 (C.55:14K-72 et seq.). 

 "Qualified housing sponsor" means any corporation or association of persons organized 

under the New Jersey Statutes,  or any other corporation having for one of its purposes the 

improvement of realistic opportunities for low income and moderate income housing, as 

defined pursuant to the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.), and 

appearing capable, by virtue of past activities, qualifications of staff or board, or other features, 

of furthering the purposes of P.L.1998, c.128 (C.55:14K-72 et seq.). 

 "Retrofitting" means renovating or remodeling an existing residential or non-residential 

structure to allow for cooperative living. 

 "Senior" means an individual who is 55 years of age or older. 
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 "Substantial rehabilitation" means repair, reconstruction or renovation which (1) costs in 

excess of 60% of the fair market value of a rehabilitated dwelling after such repair, 

reconstruction or renovation, or (2) renders a previously vacant and uninhabitable dwelling 

safe, sanitary and decent for residential purposes or (3) converts to safe, sanitary and decent 

residential use a structure previously in non-residential use. 

C.52:27D-313.3  Adoption of transitional rules, regulations, implementation, affordable 

housing, timeline; Uniform Housing Affordability Controls, update. 

 36. a. (1)  Notwithstanding the provisions of the "Administrative Procedure Act," P.L.1968, 

c.410 (C.52:14B-1 et seq.) to the contrary, the Commissioner of Community Affairs shall, in 

consultation with the Administrative Director of the Courts and the Executive Director of the 

New Jersey Housing and Mortgage Finance Agency, adopt, immediately upon filing with the 

Office of Administrative Law, no later than nine months after the effective date of P.L.2024, 

c.2 (C.52:27D-304.1 et al.), such transitional rules and regulations as necessary for the 

implementation of P.L.2024, c.2 (C.52:27D-304.1 et al.), including for: (a) the identification 

of any vestigial duties of the Council on Affordable Housing and the transfer of those duties 

within the Department of Community Affairs to the extent that those duties are not otherwise 

assumed, pursuant to P.L.2024, c.2 (C.52:27D-304.1 et al.), by municipalities or the 

Affordable Housing Dispute Resolution Program; and (b) the establishment of policies 

regarding the cost of the assessments and fees of planned real estate developments, as defined 

in section 3 of P.L.1977, c.419 (C.45:22A-23), on low- and moderate-income housing units. 

 (2)  The department, in consultation with the agency, shall thereafter amend, adopt, or 

readopt the regulations in accordance with the requirements of the "Administrative Procedure 

Act," P.L.1968, c.410 (C.52:14B-1 et seq.). 

 b.  The Executive Director of the New Jersey Housing and Mortgage Finance Agency, in 

consultation with the department, shall adopt, pursuant to the "Administrative Procedure Act," 

P.L.1968, c.410 (C.52:14B-1 et seq.), no later than nine months after the effective date of 

P.L.2024, c.2 (C.52:27D-304.1 et al.), rules and regulations to update the Uniform Housing 

Affordability Controls as required pursuant to the "Fair Housing Act," P.L.1985, c.222 

(C.52:27D-301 et al.).  As part of updating the Uniform Housing Affordability Controls, the 

agency shall set rules establishing that, for the purpose of newly created low- and moderate-

income rental units, a 40-year minimum deed restriction shall be required.  For the purpose of 

for-sale units, a 30-year minimum deed restriction shall be required.  For the purpose of 

housing units for which affordability controls are extended for a new term of affordability, a 

30-year minimum deed restriction shall be required, provided that the minimum extension term 

may be limited to no less than 20 years as long as the original and extended terms, in 

combination, total at least 60 years.  Any 100 percent affordable rental property shall have a 

right to extinguish a deed restriction regardless of original length, beginning 30 years following 

the start of the deed restriction, provided a refinancing or rehabilitation, or both, for the 

purpose of preservation is commenced and that a new deed restriction of at least 30 years is 

provided.  A municipality shall be eligible to receive credits for all preserved units pursuant to 

this subsection, as long as the original and extended terms total at least 60 years, and this credit 

may be obtained at the time of preservation.  All 100 percent affordable projects shall be 

eligible for any affordable housing preservation program administered by the State, beginning 

30 years following the start of the deed restriction, regardless of original length of the deed 

restriction.  Any State administered preservation program may allow a refinancing funding 

process to commence prior to the 30th year of the deed restriction when such refinancing or 

rehabilitation funding is needed to preserve affordable housing. 
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 37.  The following sections are repealed: 

 Section 5 of P.L.1985 c.222 (C.52:27D-305); 

 Section 6 of P.L.1985, c.222 (C.52:27D-306); 

 Section 7 of P.L.1985, c.222 (C.52:27D-307); 

 Section 1 of P.L.1991, c.479 (C.52:27D-307.1); 

 Section 2 of P.L.1991, c.479 (C.52:27D-307.2); 

 Section 3 of P.L.1991, c.479 (C.52:27D-307.3); 

 Section 4 of P.L.1991, c.479 (C.52:27D-307.4); 

 Section 5 of P.L.1991, c.479 (C.52:27D-307.5); 

 Section 6 of P.L.2001, c.435 (C.52:27D-307.6); 

 Section 8 of P.L.1985, c.222 (C.52:27D-308); 

 Section 9 of P.L.1985, c.222 (C.52:27D-309); 

 Section 40 of P.L.2009, c.90 (C.52:27D-311.3); 

 Section 2 of P.L.1989, c.142 (C.52:27D-313.1); 

 Section 14 of P.L.1985, c.222 (C.52:27D-314); 

 Section 15 of P.L.1985, c.222 (C.52:27D-315); 

 Section 16 of P.L.1985, c.222 (C.52:27D-316); 

 Section 17 of P.L.1985, c.222 (C.52:27D-317); 

 Section 18 of P.L.1985, c.222 (C.52:27D-318); 

 Section 19 of P.L.1985 c.222 (C.52:27D-319); 

 Section 22 of P.L.1985, c.222 (C.52:27D-322); 

 Section 26 of P.L.1985, c.222 (C.52:27D-326); 

 Section 28 of P.L.1985, c.222 (C.52:27D-328); and 

 Section 9 of P.L.2008, c.46 (C.52:27D-329.3). 

 38. a. There is appropriated to the Affordable Housing Dispute Resolution Program, 

established pursuant to subsection a. of section 5 of P.L.2024, c.2 (C.52:27D-313.2), from the 

General Fund $12,000,000 for the purposes of carrying out its responsibilities for the fourth 

round of affordable housing obligations, as established pursuant to section 5 of P.L.2024, c.2 

(C.52:27D-313.2).   

 b.  There is appropriated to the Department of Community Affairs, from the General Fund, 

$4,000,000 for the purposes of carrying out responsibilities allocated to it pursuant to 

P.L.2024, c.2 (C.52:27D-304.1 et al.). 

 39. This act shall take effect immediately and shall apply to each new round of affordable 

housing obligations that begins following enactment. 

 Approved March 20, 2024. 
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Syllabus 

 

(This syllabus was prepared for the benefit of the reader and is not part of the opinion of the 

Council.  The syllabus does not purport to summarize all portions of the opinion.) 

 

 Medford Township filed a Complaint with the Council alleging that recent legislation (L. 

2008, c. 46) amending the Fair Housing Act (FHA) and regulations promulgated by the New 

Jersey Council on Affordable Housing (COAH) impose unfunded mandates on local entities.  

Medford‟s contention is that it cannot satisfy its FHA and COAH obligations except with 

municipally sponsored, 100 percent affordable, supportive or special needs housing and that the 

newly-imposed statutory and regulatory obligations to provide municipal funding or bonding for 

such developments should be declared unfunded mandates within the meaning of N.J. Const. art. 

VIII, § 2, ¶ 5(a) and N.J.S.A. 52:13H-2. 

 

After directing the Attorney General to file an answer on behalf of the State and COAH 

as Respondents, the Council advised the parties that the Complaint appeared to present two 

independently dispositive issues:  (1) whether the challenged provisions are exempt from 

Council action because they “implement the provisions of [the New Jersey] Constitution,” see 

N.J. Const. art. VIII, § 2, ¶ 5(c)(5), and (2) whether they “impose direct unfunded mandates 

rather than speculative obligations.”  The Council ordered the parties to move simultaneously for 

summary judgment on those two issues. 

 

After full briefing, the cross-motions for summary judgment were argued before the 

Council on March 18, 2009.  Following a brief recess, the Council Chair announced that the 

Council determined that the challenged provisions are exempted from Council action because 

they “implement” provisions of the New Jersey Constitution.  This opinion explains and 

memorializes that decision. 

 

HELD:  The Council unanimously grants summary judgment in favor of Respondents. 

 

The FHA was enacted, and COAH was created, at the urging of the New Jersey Supreme 

Court for the express purpose of fulfilling the State constitutional requirement, set forth in the 
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“Mount Laurel” decisions, Southern Burlington County N.A.A.C.P. v. Township of Mount 

Laurel, 67 N.J. 151 (1975) and 92 N.J. 158 (1983), that municipal land use regulations provide a 

reasonable opportunity for low and moderate income housing.  The FHA and COAH 

amendments challenged here impose specific substantive requirements that bear directly on that 

constitutional mandate. 

 

The Council rejects Medford‟s argument that the challenged provisions do not 

“implement” the Constitution because they have not been shown to be “necessary” to satisfy the 

Mount Laurel command.  Article VIII, section 2, paragraph 5(c)(5) of the New Jersey 

Constitution does not state or suggest any such limitation.  Nor is there is any sound reason to 

imply one.  The judiciary, not the Council, is responsible for determining what is constitutionally 

“necessary.”  Moreover, the Council should not presume to narrow the discretion entrusted to the 

legislative and executive branches to fashion remedies for constitutional problems. 

 

The Council also rejects Medford‟s argument that the challenged amendments do not 

“implement” the Constitution because they create “unfunded mandates” in violation of the FHA 

finding that municipalities are “not mandated to expend their own resources to provide low and 

moderate income housing.”  N.J.S.A. 52:27D-302(h).  The amendments were adopted to 

implement Mount Laurel; even if they impose the mandates claimed by Medford, the Council is 

without authority to nullify them.  Whether the amendments are constitutional and whether they 

appropriately advance their intended goal are questions for the Courts, not the Council. 

 

The Council thus does not address Medford‟s claim that the challenged provisions 

impose “unfunded mandates.”  The Council grants the motion of the State and COAH for 

summary judgment, denies the motion of Medford for summary judgment, and dismisses the 

Complaint. 

 

______________________________________________________________________________ 

 

Council Members Leanna Brown, Timothy Q. Karcher, Ryan J. Peene, Sylvia B. Pressler, 

Jack Tarditi, and Janet L. Whitman join in the majority opinion.   

 

Council Chair Victor R. McDonald, III, issues a separate opinion, concurring in the result, 

finding that the challenged FHA and COAH provisions are not legislative or regulatory 

mandates, for municipal participation in COAH is optional. 

 

Council Member Rita E. Papaleo did not participate. 

 

______________________________________________________________________________ 

 

Richard W. Hunt argued the cause for Claimant Medford Township (Parker McKay P.A., 

attorneys; Mr. Hunt, on the briefs). 

 

 George N. Cohen, Deputy Attorney General, argued the cause for Respondents State of 

New Jersey and New Jersey Council on Affordable Housing (Anne Milgram, Attorney General 
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of New Jersey, attorney; Nancy Kaplen, Assistant Attorney General, of counsel; Mr. Cohen, on 

the briefs). 

 

 Kevin D. Walsh argued the cause for amicus curiae Fair Share Housing Center (Adam M. 

Gordon and Mr. Walsh, on the briefs). 

 

 Michael R. Butler argued the cause for amicus curiae New Jersey State League of 

Municipalities (Mason, Griffin & Pierson, P.C., attorneys; Edwin W. Schmierer, of counsel; 

Joseph P. Blaney and Mr. Butler, on the brief). 

 

 Ronald K. Chen, Public Advocate of New Jersey, argued the cause for amicus curiae 

New Jersey Department of the Public Advocate (Mr. Chen, on the brief). 

 

 Christopher J. Norman, Township Solicitor, argued the cause for amicus curiae Mount 

Laurel Township (Norman Kingsbury & Norman, LLC, attorneys; Mr. Norman, on the brief). 

 

 

 

 

OPINION 

I 

 On August 15, 2008, Medford Township (Burlington County) filed a Complaint with the 

Council on Local Mandates seeking a declaration that certain recent legislation (L. 2008, c. 46) 

amending the Fair Housing Act (FHA), N.J.S.A. 52:27D-301 et seq., and rules promulgated by 

the New Jersey Council on Affordable Housing (COAH) impose unfunded mandates on local 

entities.  Upon COAH‟s adoption of revised rules effective October 20, 2008, Medford filed a 

second Complaint which supersedes the first.  That Complaint challenges the following statutes 

and regulations: 

N.J.S.A. 52:27D-329.1 (L. 2008, c. 46, effective July 17, 

2008), an amendment to the FHA directing COAH “to ensure 

that at least 13 percent of the housing units made available for 

occupancy by low-income and moderate income households 

will be reserved for occupancy by very low income 

households” as defined by N.J.S.A. 52:27D-304 and providing 

that “a municipality shall not receive bonus credits for the 

provision of housing units reserved for occupancy by very low 
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income households unless the 13 percent target has been 

exceeded within that municipality.” 

 

N.J.A.C. 5:97-6.7(d) (40 N.J.R. 3374(a), 5965(a), effective 

October 20, 2008), a COAH regulation regarding municipally 

sponsored and 100 percent affordable developments, requiring 

that the “minimum documentation” for approval of such 

projects include “[d]etailed information demonstrating that the 

municipality or developer has adequate funding capabilities” 

and directing that, if an application for outside funding is 

pending, “a stable alternative source such as municipal bonding 

shall be provided in the event the funding request is not 

approved.” 

 

N.J.A.C. 5:97-6.10(e) (40 N.J.R. 3374(a), 5965(a), effective 

October 20, 2008), a COAH regulation regarding supportive 

and special needs housing, requiring that the “minimum 

documentation” to be submitted by a municipality for approval 

of such projects include “[a] municipal resolution appropriating 

funds or a resolution of intent to bond in the event of a shortfall 

of funds.”  

 

N.J.S.A. 40:55D-8.4 and -8.7(a) (L. 2008, c. 46, sections 35 

and 38, effective July 17, 2008), an amendment to the 

Municipal Land Use Law imposing a fee for certain non-

residential construction of two and one-half percent of the 

equalized assessed value of the land and improvements, in the 

case of all new non-residential construction (or of the increase 

in equalized assessed value, in the case of additions to existing 

structures), which fee is payable either to the municipality or to 

the State Treasurer and credited to the Urban Housing 

Assistance Fund or the New Jersey Affordable Housing Trust 

Fund established under the FHA. 

 

Medford‟s Complaint alleges, in sum, that the municipality cannot satisfy its FHA and COAH 

obligations except with municipally sponsored, 100 percent affordable, supportive or special 

needs housing and that the newly-imposed obligations to provide municipal funds or bonding for 
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such developments accordingly should be declared to be unfunded mandates within the meaning 

of N.J. Const. art. VIII, § 2, ¶ 5(a) and N.J.S.A. 52:13H-2.
1
 

 In keeping with its notice requirements, on December 17, 2008, the Council advised the 

appropriate State officials of the filing of the consolidated Complaint and directed the Attorney 

General to file an answer on behalf of the State and COAH as Respondents.  At the same time, 

the Council advised the parties that, based on its preliminary review of the Complaint, two 

independently dispositive issues appeared to be presented:  (1) whether the challenged statutes 

and regulations “are exempt from Council action because they „implement the provisions of [the 

New Jersey] Constitution‟ and are within the jurisdiction of the Courts, rather than this Council” 

(see N.J. Const. art. VIII, § 2, ¶ 5(c)(5)); and (2) whether the challenged provisions “impose 

direct unfunded mandates rather than speculative obligations.”  The Council directed the parties 

to move simultaneously for summary judgment on those two issues and fixed a schedule for the 

filing of briefs.  Leave to appear as amici curiae was granted to the Fair Share Housing Center, 

the New Jersey State League of Municipalities, the Public Advocate and Mount Laurel 

Township.  

 With full briefing by all participants, the cross-motions for summary judgment were 

argued before the Council on March 18, 2009.  Following a brief recess, the Council Chair 

announced that the Council determined that the challenged statutes and regulations are exempted 

by N.J. Const. art. VIII, § 2, ¶ 5(c)(5) from Council action because they “implement the 

provisions of [the New Jersey] Constitution.”  This opinion explains and memorializes that 

decision. 

                                                 
1
 Medford, along with a number of other municipalities, is currently pursuing an 

Appellate Division proceeding in which it advances a wide variety of challenges to the COAH 

regulations.  See In re Adoption of N.J.A.C. 5:96 & 5:97 by the New Jersey Council on 

Affordable Housing, Docket Nos. A-5382-07T3 and A-5423-07T3. 
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II 

 In Southern Burlington County N.A.A.C.P. v. Township of Mount Laurel, 67 N.J. 151 

(1975), the New Jersey Supreme Court announced the State constitutional requirement that 

municipal land use regulations provide a reasonable opportunity for low and moderate income 

housing.  Eight years later, in Southern Burlington County N.A.A.C.P. v. Township of Mount 

Laurel, 92 N.J. 158 (1983), the Court sought to “strengthen” and “clarify” that ruling but, noting 

the “social and economic controversy (and its political consequences)” it had spawned, urged 

that enforcement of the Mount Laurel doctrine “is better left to the Legislature,” because 

“achieving a political consensus . . . might lead to significant legislation enforcing the 

constitutional mandate better than we can.”  Id. at 212. 

 The Legislature accepted that invitation and enacted the FHA in 1985.  In its introductory 

findings, the Act recites the Mount Laurel holdings and the Court‟s stated preference for 

legislative action in the field, and finds that “[t]he interest of all citizens . . . would be best served 

by a comprehensive planning and implementation response to this constitutional obligation.”  

N.J.S.A. 52:27D-302.  The following section of the Act, “Legislative declarations and intention,” 

declares that “the statutory scheme set forth in this act . . . satisfies the constitutional obligation 

enunciated by the Supreme Court.”  N.J.S.A. 52:27D-303.  The FHA then establishes COAH 

(N.J.S.A. 52:27D-305) and gives COAH duties to determine housing regions, to estimate present 

and prospective need for low and moderate income housing, and to adopt “criteria and 

guidelines” for determining present and prospective municipal fair shares of the housing need in 

a given region.  N.J.S.A. 52:27D-307. 
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 The legislative history and language thus are explicit and unambiguous:  the aim of the 

FHA and the role of COAH are to effectuate the Mount Laurel constitutional obligation.  See In 

re Adoption of N.J.A.C. 5:94 and 5:95, 390 N.J. Super. 1, 21 (App. Div. 2007) (“The FHA 

created COAH to provide an administrative mechanism for implementing the Mount Laurel 

doctrine”).  The FHA and COAH amendments at issue here are clearly designed to advance that 

end, for they impose specific substantive requirements bearing directly on the provision of 

reasonable opportunities for low and moderate income housing.  Compare, e.g., In re Monmouth-

Ocean Educational Services Commission et al., decided August 20, 2004, Opinion at 14-15 

(holding that the State failed to make “a specific, precise, fact-based showing” that a legislative 

mandate for radon testing in public schools “furthered an element of a [constitutionally-required] 

thorough and efficient education”).  The unavoidable conclusion, then, is that the challenged 

provisions “implement the provisions of [the New Jersey] Constitution” and thus are exempted 

from action by this Council.  N.J. Const. art. VIII, § 2, ¶ 5(c)(5).
2
 

 The Council rejects Medford‟s argument that the challenged statutory and regulatory 

provisions cannot be said to “implement” Mount Laurel in the absence of a showing that they are 

“necessary” to satisfy the constitutional command.  The language of the paragraph 5(c)(5) 

exemption does not include or suggest any such limitation; to the contrary, it exempts from 

Council action all statutes and regulations that “implement” the New Jersey Constitution, not just 

those that are themselves constitutionally necessary.  Moreover, there is no sound reason for the 

Council to imply such a limitation.  The Council cannot pass judgment on what is 

                                                 
2
 As detailed above, N.J.S.A. 40:55D-8.4, one of the statutes challenged by Medford, 

amends the Municipal Land Use Law.  The record does not demonstrate that the amendment 

implements the Mount Laurel doctrine.  But Medford does not argue that, standing alone, the 

amendment imposes any “mandate” on the municipality; it urges only that the non-residential 

construction fees imposed by the amendment are insufficient to fund the “mandates” assertedly 

imposed by the FHA and COAH amendments. 
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constitutionally “necessary,” a responsibility of the judiciary.  Nor should the Council presume 

to narrow the discretion traditionally entrusted to the legislative and executive branches to 

fashion remedies for constitutional problems.  See, e.g., Van Dalen v. Washington Tp., 120 N.J. 

234, 246 (1990) (declaring COAH to be “entitled to a reasonable degree of latitude, consistent 

with the legislative purpose”). 

 Similarly unpersuasive is Medford‟s argument that the challenged statutory and 

regulatory provisions do not “implement” Mount Laurel because they impose “unfunded 

mandates” in violation of the FHA provision that “nothing in [the Act] shall require a 

municipality to raise or expend municipal revenues in order to provide low and moderate income 

housing.”  N.J.S.A. 52:27D-311(d); see also N.J.S.A. 52:27D-302(h) (municipalities “are 

encouraged but not mandated to expend their own resources to help provide low and moderate 

income housing”).  The challenged provisions represent the efforts of both the Legislature and 

COAH to satisfy the constitutional requirements.  The constitutional and statutory exemption 

from Council action accorded to such efforts deprives the Council of the authority to nullify 

them even if they were to constitute “unfunded mandates.”  Whether the challenged provisions 

appropriately advance their intended goal is a question to be resolved by the Courts, not this 

Council.  See, e.g., In re Adoption of N.J.A.C. 5:9.4 and 5:95, supra, 390 N.J. Super. at 10-11 

(addressing claims that COAH regulations were “contrary to, and ill-designed to respond to, the 

constitutional mandate to provide affordable housing to the residents of this State”). 

III 

 Having determined that the statutory and regulatory amendments challenged by Medford 

implement the New Jersey Constitution and thus are exempted from Council action by  
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N.J. Const. art. VIII, § 2, ¶ 5(c)(5) and N.J.S.A. 52:13H-3(e), the Council does not address the 

claim that the amendments impose “unfunded mandates.”  The Council unanimously grants the 

motion of the Respondents State of New Jersey and the New Jersey Council on Affordable 

Housing for summary judgment, denies the motion of Claimant Medford Township for summary 

judgment, and dismisses the Complaint. 

 So ordered. 

 

Concurring Opinion 

 

Victor R. McDonald, III, concurring. 

 

 Article VIII, section 2, paragraph 5 of the New Jersey Constitution grants the Council on 

Local Mandates the exclusive authority to determine whether or not “a law enacted on and after 

January 17, 1996, and with respect to any rule or regulation issued pursuant to a law originally 

adopted after July 1, 1996” is an unfunded State mandate.  This language allows the Council to 

review only mandates emanating from the legislative and executive branches of State 

government. 

 In Southern Burlington County N.A.A.C.P. v. Township of Mount Laurel, 67 N.J. 151 

(1975), the New Jersey Supreme Court announced the State constitutional requirement that 

municipal land use regulations must provide a reasonable opportunity for low and moderate 

income housing.  This is clearly a mandate from the judiciary, whose decisions are beyond the 

constitutional authority of the Council to review. 

 While the Council is precluded from nullifying judicial mandates, it is not precluded from 

determining whether statutes, rules or regulations in fact implement a mandate or decision of the 

judiciary.  See In re Highland Park Board of Education and Borough of Highland Park, decisions 
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issued on August 5, 1999 (“Highland Park I”) and May 11, 2000 (“Highland Park II”), for 

discussion of the Thorough and Efficient Clause of the Constitution and the Council‟s authority 

to rule on statutes and regulations affecting education issues.   

The Council thereafter thrice ruled on challenges to statutes and regulations affecting 

education.  See In re Highland Park Board of Education and Borough of Highland Park, decided 

January 31, 2003, ruling that a regulation creating regional charter schools was not an unfunded 

mandate based on insufficient proofs of additional direct expenditures; In re Monmouth-Ocean 

Educational Services Commission et al. (“Monmouth-Ocean”), decided August 20, 2004, 

nullifying a statute mandating radon testing in public school classrooms; and In re Special 

Services School Districts of Burlington, Atlantic, Cape May and Bergen Counties (“Special 

Services School Districts”), decided July 26, 2007, nullifying a Department of Education 

regulation reducing the maximum age span in elementary school special education classes.  The 

teaching of those cases is that the mere assertion that a statute, regulation, or rule implements a 

judicial mandate does not itself exempt that statute, rule or regulation from the Council‟s 

jurisdiction. 

 In this case, Medford asserts that the municipality cannot satisfy its Fair Housing Act 

(FHA) and Council on Affordable Housing (COAH) obligations except with municipally 

sponsored, 100 percent affordable, supportive or special needs housing.  Medford argues that the 

newly-imposed obligations to provide municipal funds or bonding for such developments 

accordingly should be declared to be unfunded mandates, i.e., laws, rules, or regulations that 

“do[ ] not authorize resources, other than the property tax, to offset the additional direct 

expenditures required for [their] implementation.”  N.J. Const. art. VIII, § 2, ¶ 5. 
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 In each of the five rulings in which the Council has invalidated a statute, rule or 

regulation, clear and convincing evidence was presented that counties, municipalities or boards 

of education would incur expenditures in order to implement the challenged provisions.  Proof 

was also presented to the Council that compliance with the statute, rule or regulation under 

challenge was not optional. 

 In Highland Park II, supra, the Council struck down an unambiguous directive from the 

Department of Education that boards of education increase funding for charter schools. 

 In Monmouth-Ocean, supra, the Council struck down a statute that indisputably would 

have cost boards of education substantial sums in order to test classrooms for radon. 

 In In re Counties of Morris, Warren, Monmouth, and Middlesex, decided September 26, 

2006, the Council struck down an order of the Department of Transportation that counties and 

municipalities pick up dead deer, a service previously provided by and paid for the State, without 

being compensated for their costs. 

 In Special Services School Districts, supra, the Council struck down the regulation 

reducing the maximum age span in elementary school special educations classes upon 

overwhelming and irrefutable evidence of the costs it would have imposed on property 

taxpayers. 

 Finally, in our most recent case, In re Mayors of Shiloh Borough and the Borough of 

Rocky Hill et al., decided October 22, 2008, the Council struck down provisions of the Fiscal 

Year 2009 Appropriations Act that would have required 89 rural municipalities to assume 

portions of the cost of State Police services, the amounts of which were expressly calculated and 

acknowledged by the State. 
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 In the present case, in marked contrast to the earlier cases, Medford has presented no 

evidence of a legislative or regulatory mandate, much less an unfunded mandate.  Neither 

Medford nor its amici can point to any provision of either the FHA or the COAH regulations that 

requires a municipality to participate in the COAH process.  Indeed, the State and its amici have 

demonstrated that there are several alternatives available to Medford to comply with the 

Supreme Court mandate to provide a reasonable opportunity for low and moderate income 

housing.  The fact that over 44% of New Jersey‟s municipalities have elected to not participate in 

COAH fatally undermines Medford‟s assertion that the FHA or the COAH regulations are 

unfunded mandates as defined by N.J. Const. art. VIII, § 2, ¶ 5.  Simply stated, where there is 

choice, there is no mandate. 

 It is for these reasons that I join with my colleagues in granting the motion of the 

Respondents State of New Jersey and the New Jersey Council on Affordable Housing for 

summary judgment, denying the motion of Claimant Medford Township for summary judgment, 

and dismissing the Complaint. 

 

* * * * * 

 

The majority opinion was adopted by the Council and issued on June 1, 2009.  Council Members 

Leanna Brown, Timothy Q. Karcher, Ryan J. Peene, Sylvia B. Pressler, Jack Tarditi, and Janet L. 

Whitman join in the majority opinion.  Council Chair Victor R. McDonald, III, concurring in the 

result, issued the separate opinion.  Council Member Rita E. Papaleo did not participate. 
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MEMORANDUM 
 

TO: Members of the Assembly Housing Committee 
 
FROM: Deirdre M. Naughton, Director 
  Andrea Johnson, Legislative Liaison 
  Pamela Gellert, Legislative Liaison 
 
DATE:  December 19, 2023 
 
RE: A4 -- concerns affordable housing, including administration and municipal obligations, 

amending, supplementing, and repealing various parts of the statutory law, and making an 
appropriation. 

_____________________________________________________________________________ 
 
The Judiciary submits the following comments regarding A4 and appreciates the opportunity to address this 
important legislation.  While the Judiciary strongly agrees with and has advocated for the need for legislation 
to address the administration and determination of affordable housing obligations in New Jersey, the bill in its 
current form presents multiple areas of concern, including: 
 

• The legisla�on seeks to reassign many of the administra�ve func�ons previously delegated to the Council 
on Affordable Housing (COAH) to the Judiciary.  The bill would require the Judiciary to create rules and 
procedures and to appoint “special masters” to determine affordable housing obliga�ons.   Those 
func�ons, however, are administra�ve in nature and appropriate for the Execu�ve Branch.  Our State 
courts hear cases and controversies – they cannot func�on as an administra�ve body. 

• The current language would require the Judiciary to “create law,” i.e., make a determina�on regarding 
how affordable housing need is determined.  This requirement not only presents cons�tu�onal issues, 
but is inappropriate because the Judiciary would later be called to decide whether such “law” is 
cons�tu�onal and legally sound.  The Judiciary cannot act in both conflic�ng roles. 

• To the extent that the bill proposal seeks to rely on the 2018 unreported decision of Judge Jacobsen as 
the means by which to calculate affordable housing obliga�ons, the specifics of that unreported decision 
should be reviewed for current applicability, specified in detail, and not merely referenced by name.   

• The bill creates a “county level housing judge.”  As each Vicinage already has a judge assigned to Mount 
Laurel cases, the crea�on of a county level judge is not necessary. 
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• The legisla�on does not define “interested party.”  To ensure that all appropriate, interested par�es have 
an opportunity to be heard in cases involving affordable housing maters, a defini�on of “interested 
party” should be included. 

• A4 provides for an immediate effec�ve date, which would not be possible for the Judiciary to comply 
with under its current construct.  

 
The Judiciary looks forward to working with the sponsors and stakeholders moving forward and appreciates 
the opportunity to collaborate.  Thank you.  
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NOTICE TO THE BAR 

AFFORDABLE HOUSING DISPUTE RESOLUTION PROGRAM -­

APPOINTMENT OF MEMBERS 

As provided by L. 2024, c. 2, the Administrative Director of the Courts 
has appointed the following retired judges to serve on the Affordable Housing 
Dispute Resolution Program ("Program"): 

Hon. Thomas C. Miller (chair) 

Hon. Ronald E. Bookbinder 

Hon. Thomas F. Brogan 

Hon. Stephan C. Hansbury 

Hon. Mary C. Jacobson 

Hon. Julio L. Mendez 

Hon. Paulette M. Sapp-Peterson 

Additional information about the Program will be distributed by notice 
and posted on the Judiciary's public website njcourts.gov. 

Questions about the Program may be directed to the Civil Practice 
Division in the Administrative Office of the Courts at ( 609) 815-2900 x54900 
or by email to CivilWebSites.Mailbox@njcourts.gov. 

Hon. Glenn A. Grant, J.A.D. 
Acting Administrative Director of the Courts 

Dated: May 1 7, 2024 
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